
 

 

 

 

EBI Working Paper Series 
 

Filippo Annunziata/Marco Lamandini/ 
David Ramos Munoz 

            Weiss and EU Union Banking Law.  
A Test for the Fundamental Principles of the Treaty  

13/07/2020 

2020 – no. 67 

Electronic copy available at: https://ssrn.com/abstract=3650430



 

© 2016-2020 European Banking Institute e.V., Frankfurt am Main Germany (“EBI”) The European Banking Institute is a eingetragener Verein (e.V.) under German law (§ 21 of German Civil Code) registered in Frankfurt am Main, Germany. EBI is a non-profit organisation established exclusively and directly for charitable purposes "gemeinnützig" within the meaning of "Steuerbegünstigte Zwecke" in the German tax administration code ("Abgabenordnung"). All rights reserved.   
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FILIPPO ANNUNZIATA - MARCO LAMANDINI – DAVID 
RAMOS MUNOZ  

 
 

WEISS AND EU UNION BANKING LAW. A TEST FOR THE 
FUNDAMENTAL PRINCIPLES OF THE TREATY 

 
 
Abstract 
 
The Weiss affair, which culminated in the BVerfG ruling of 5 May 2020, 
marks a break-up point in the long-standing dialogue between the 
BVerfG and the CJEU. The judges in Karlsruhe refused to follow the 
decision rendered by the CJUE in a preliminary ruling and 
admonished the German parliament and government to “work 
towards a proportionality analysis by the ECB” in relation to the so 
called “Public Sector Purchase Programme”.  
This paper claims that the arguments employed by the BVerfG in the 
Weiss judgement are quite similar to those employed in the Gauweiler 
and Landeskreditbank-Banking Union cases and that the Weiss 
judgment must therefore by read in conjunction with those precedents.  
Considering that background, it will be argued that the construction of 
the principles employed by the BVerfG for the judicial review of the 
EU acts have not undergone any substantial changes over time. The 
different outcome in the Weiss judgement rather depends on the fact 
that, in Weiss, the BVerfG believes that insufficient elements of 
explanation and justification were provided by the ECB and the CJEU. 
Therefore, the problem of the Weiss case ends up being a procedural 
question of statement of reasons. 
Eventually, it will be pointed out that these judgements show that a 
common standard for the judicial review of the ECB’s decision exists, 
although the intensity of the review still varies depending on whether 
the ECB decision concerns monetary policy or banking supervision 
and resolution. 
 
Keywords: European Central Bank, German Constitutional Court, 
Court of Justice of the European Union, European Banking Union, EU, 
Ultra vires, proportionality, sovereign bonds, Weiss, Gauweiler, 
Landeskreditbank, statement of reasons 
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SUMMARY. INTRODUCTION. PART I. GAUWEILER AND 

BANKING UNION. 1. Two leading cases: Gauweiler and 
Landeskreditbank. 1.1. The Gauweiler case: the judgment of the 
Court of Justice. 1.1.1. The judgment of the BVerfG in the 
Gauweiler case. 1.2. The Landeskreditbank case: the judgment of 
the Court of Justice. 1.2.1. The judgment of the BVerfG on the 
Banking Union. PART II - WEISS AND THE PSPP. 1. The Weiss 
judgment of the EU Court on the PSPP. 2. The BVerfG decision 
of 8.5.2020. 2.1. The reference to the ultra vires doctrine 2.2. The 
limits of the CJEU res judicata. 2.3. The attribution principle. 2.4. 
Proportionality. PART III –THE BVERFG’S ASSESSMENT: 
CRITICISM AND OPPORTUNITIES. 1. A critical assessment of 
the BVerfG’s position. 1.1. The statement of reasons as the 
BVerfG’s ruling’s punctum crucis: both CJEU and ECB fail to 
assess proportionality. 1.2. Was the BVerfG right? (I). The ECB’s 
assessment of proportionality. 1.3. Was the BVerfG right? (II). 
The CJEU on the ECB’s statement of reasons and proportionality. 
2. Some possible lessons. 2.1. Accountability levels and their 
coordination. 2.2. The standard of review: of economics, dialogue 
and accountability. PART IV – WHAT NEXT? CONCLUSIONS 
AND WAYS FORWARD 

 
 

* * * 
 
INTRODUCTION. 
 
The judgment of the Bundesverfassungsgericht (BVerfG) of 5 May 
2020 in the Weiss case had wide echo. The ruling throws clouds 
over the public securities purchase programme launched by the 
European Central Bank (“ECB”) in 2015 (the so-called “Public 
Sector Purchase Programme” or “PSPP”). It may even impact the 
current and future unconventional monetary policy measures of 
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the ECB and the further evolution of the European project1. In 
fact, the BVerfG’s ruling uses complex technical-economic 
arguments to directly affect the cornerstones of European Union 
law, its constitutional architecture, and the ECB’s mandate.  
 
This is the last milestone in a long path of rulings which provide 
for an uncertain, even disquieting, journey and destination, but 
that have a common origin. This origin is a three-pronged 
reflection over (i) the role of a Constitution i.e. whether it is “just” 
a stronger law, which can be amended, or evolve as a result of 
interpretation, or it has an “eternal”, immutable core that cannot 
be given away; (ii) the essence of democracy, i.e. whether it can 
only lie with sovereign states, or it can reasonably be expanded; 
and thus (iii) who has the power to ‘say the law’ (iuris dictio) over 
supranational institutions’ alleged ultra vires  actions, i.e. 
whether this is an exclusive competence of the European 
institutions, or whether such competence belongs and remains 
with the nation-States, as true Masters of simple Treaties, 
entrusted with the role of  gently waking up the EU from its 
federalist dreams.  
 
The German BVerfG has offered multiple examples of its 
uneasiness with a European project that grew far beyond any 
traditional understanding of international treaties, including the 

 
1 See, among others, G. DAVIES, The German Constitutional Court Decides Price 
Stability May Not Be Worth Its Price, 21 May 2020, available at: 
https://europeanlawblog.eu/2020/05/21/the-german-federal-supreme-
court-decides-price-stability-may-not-be-worth-its-price/;  M. SIRAGUSA – C. 
RIZZA, L’“insostenibile leggerezza” del sindacato giurisdizionale sulle decisioni di 
politica monetaria della BCE, in rivista.eurojus.it, 2, 2020; M. LEHMAN, The End of 
‘Whatever it takes’? - The German Constitutional Court’s Ruling on the ECB 
Sovereign Bond Programme, 6 May 2020, available at: 
https://www.law.ox.ac.uk/business-law-blog/blog/2020/05/end-
whatever-it-takes-german-constitutional-courts-ruling-ecb. 
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Solange judgments in the relatively early days,2 but arguably the 
current line analysis begins with the Maastricht judgment,3 and 
then continues with Lisbon.4 However, “something must have 
happened” between Lisbon and Weiss to explain the transition 
between the former’s challenging but stately loyal tone, and the 
latter’s bizarrely rude language.  
A complete understanding of Weiss cannot ignore a short 
reference to two recent leading cases which preceded the one 
now before the German Court. These are Gauweiler 5  and 
Landeskreditbank-Banking Union.  

 
2 See, e.g. BVerfGE, 73, 339, Solange II, 22 October 1986. 
 
3 BVerfGE 89, 155 Maastricht, 12 October 1993, 2 BvR 2134, 2159/92. 
 
4 BVerfGE 123, 267, Lisbon, 2 BvE 2, 5/08, 2 BvR 1010, 1022, 1259/08, 182/09. 
 
5 Gauweiler (Judgment of the Court of 16 June 2015, Case C-62/14, Peter 
Gauweiler and others v. Deutscher Bundestag) should be, in turn, analysed in 
connection with Pringle, relating to the European Stability Mechanism 
(Judgment of the Court of 27 November 2012, Case C C-370/12, Pringle v. 
Government of Ireland). The limits of these notes do not allow us to extend 
the analysis also to the latter decision, for which cf. G. BECK, The Legal 
Reasoning of the Court of Justice and the Euro Crisis - the Flexibility of the 
Cumulative Approach and the Pringle Case, in Maastricht Journal of European & 
Comparative Law, 2013, 20, 635; P. CRAIG, Pringle and the Nature of Legal 
Reasoning, in Maastricht Journal of European & Comparative Law, 2014, 21, 205; F. 
C. MAYER, Rebels Without a Cause? A Critical Analysis of the German 
Constitutional Court’s OMT Reference, in German Law Journal, 2014, 120-121; S. 
ADAM – F. MENA PARRAS, The European Stability Mechanism through the Legal 
Meanderings of the Union's Constitutionalism: Comment on Pringle, in European 
Law Review, 2013, 38, 848-865; A. STEINBACH, Effect-Based Analysis in the Court’s 
Jurisprudence on the Euro Crisis, in European Law Review, 2017, 42, 255-270; F. 
AMTENBRINK, Legal Developments, in Journal of Common Market Studies, 2012, 50, 
132-146; N. XANTHOULIS, ESM, Union Institutions and EU Treaties: A Symbiotic 
Relationship (Joint Cases C-8/15 P to C-10/15 P (Ledra Advertising Ltd et al.) and 
Joint Cases C-105/15 P to C-109/15 P (Mallis and Malli et al.), in International 
Journal for Financial Services, April 2017, 21-33; L. M. HINOJOSA MARTÍNEZ, La 
Compatibilidad Del Mecanismo Europeo De Estabilidad Con El Derecho Europeo: 
Jurisprudencia Para Tiempos De Crisis (The Compatibility of the European Stability 
Mechanism with European Law: Jurisprudence for Times of Crisis), 5 May 2014, 
available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2429217. 
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PART I. THE EXPLOSIVE MATERIAL: GAUWEILER AND 
BANKING UNION’S “LOST IN TRANSLATION”. 
 
1. Two leading cases: Gauweiler and Landeskreditbank. 

 
Gauweiler and Landeskreditbank address at least some  of the 
central issues that now emerge from Weiss: the principle of 
proportionality, vis-à-vis that of conferral, as well as the counter 
limits to EU Law set out by the Constitutions of the Member 
States; the standard for judicial review of the ECB’s decision and, 
in that particular context, the issue of the proper statement of 
reasons. In the following paragraphs, therefore, a short overview 
of the cases will be provided, by looking at the decisions of the 
CJEU and, then, at the corresponding ones of the BVerfG. 
 
1.1. The Gauweiler case: the judgment of the Court of Justice. 
 
Gauweiler originated from the announcement - released on 6 
September 2012 - with which the ECB declared its intention to 
start the so-called “OMT programme” in the midst of the 
financial crisis. Such announcement was marked by the famous 
words “whatever it takes” pronounced by Mario Draghi in 
defence of the euro. The aim of the programme - which was 
actually never implemented - was to respond to the worsening 
of the sovereign debts crisis, characterized by  strong volatility of 
interest rates, and  obstacles that the ECB was facing in the 
proper transmission of its monetary policy impulses. To address 
the situation, the ECB announced its intention to purchase on the 
secondary market, upon certain conditions 6 , a potentially 
unlimited amount of government bonds. 

 
6 The essential features of these conditions can be summarized as follows: the 
purchases had to keep the monetary base unchanged; the purchases were to 
be limited to medium-short term securities (one to three years); the purchases 
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In Germany, a group of people, led by Peter Gauweiler, was of 
the opinion that the ECB’s decision (recte, the ECB’s 
announcement) went beyond the powers conferred upon it by 
the Treaty, as the OMT was likely to produce effects in the realm  
of economic policy, well beyond monetary policy. A further 
concern was that the OMT programme might result in a breach 
of the prohibition on monetary financing of the budget of the 
Member States. These issues would ultimately result in a 
violation of some fundamental principles of the German 
Constitution, on the basis of which the German State had 
decided to confirm its membership to the European Union. In 
particular, as regards EU Law, the applicants claimed a violation 
of the provisions of arts. 119 TFEU, 123, par. 1, TFEU and 127, 
par. 1 and 2, TFEU, as well as arts. 17 to 24 of the Protocol on the 
Statute of the European System of Central Banks (ESCB). The 
BVerfG referred the question to the CJEU with a preliminary 
reference. The latter, however, confirmed the legitimacy of the 
work of the ECB, reaffirming its independence in pursuing the 
monetary policy objectives assigned by the Treaty, and 
acknowledging, at the same time,  wide flexibility as regards the 
instruments that can be  used to attain  these purposes. The 
Gauweiler judgment is based on the following fundamental 
findings: 
- as regards the nature of the OMT programme, the CJEU held  
that the programme is part of the monetary policy mandate, even 
if indirect effects on economic policy may also originate  from its 
implementation. These economic effects, however,  can be 
considered included in the mandate to support general economic 
policies of the Union also entrusted to the ESCB by arts. 119, par. 
2, 127, par. 1, and 282, par. 2, TFEU; 

 
remained subordinated to the accession of the Member State affected from 
time to time by purchases to a “macroeconomic stabilization” plan within the 
framework of the ESM. 
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- as regards the prohibition of monetary financing of the budgets of 
the Member States, the CJEU conceded that the prohibition on 
monetary financing not only precludes the direct purchase of 
public debt securities on the primary market, but is also intended 
to ensure that the ESCB’s intervention on the secondary market 
“does not have an effect equivalent to that of a direct purchase of 
government bonds on the primary market”. This might be the case 
when “the potential purchasers of government bonds on the primary 
market knew for certain that the ESCB was going to purchase those 
bonds within a certain period and under conditions allowing those 
market operators to act, de facto, as intermediaries for the ESCB for the 
direct purchase of those bonds from the public authorities and bodies of 
the Member State concerned”. However, the CJEU found that the 
announcement of the OMT programme did not contain elements 
which could be deemed conducive to such equivalent effect, as it 
was quite general in terms of amount,  start date of the 
transactions, and their duration; 
- the OMT programme did  not violate the limits of the ECB’s 
mandate despite the failure to specify quantitative limits to the 
ECB’s intervention because the ECB could have only purchased 
public debt securities with a maturity of less than three years and 
belonging to Member States subject to a macroeconomic 
adjustment programme and having again access to the market. 
7. 
 
1.1.1. The judgment of the BVerfG in the Gauweiler case. 
 

 
7 As to the flexibility that the principles set out, amongst other, in Gauweiler I 
allows in terms of “dialogue” between the CJEU and the Constitutional 
Courts, see M. GOLDMANN, Constitutional Pluralism as Mutually Assured 
Discretion: The ECJ, the BVerfG, and the ECB, in Maastricht Journal of European & 
Comparative Law, 2016, 23, 119-135. 
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After the ruling of the CJEU, the matter returned to the BVerfG 
table8. With the decision of 2 June 2016, the BVerfG rejected the 
appeals. The BVerfG’s judgement revolved around certain 
fundamental statements which, not surprisingly, will also be 
found in the ruling on the Banking Union and, lastly, in Weiss, 
i.e.: the compatibility of the decision or piece of EU Law with the 

 
8   The story related to the OMT programme has occupied the BVerfG for some 
time. Indeed, it originates from another important case, in which the BVerfG 
pronounced on the constitutional compatibility of the Treaty on the European 
Stability Mechanism (ESM), first as a precautionary pronouncement, then 
definitively. The first ESM decision is taken on 12 September 2012 (only 6 days 
after the announcement of the OMT programme); the case subsequently 
evolves into a question no longer limited to the compatibility of the Treaty on 
the ESM with the Grundgesetz (GG), but in an assessment of the compatibility 
with the GG of the OMT programme. Given the new nature of the issues 
introduced in the trial from the second half of 2013, the BVerfG provides for 
the separation of ESM-related issues from those related to the OMT. The 
former were defined shortly after; an independent proceeding has been 
launched on the OMT, during which the BverfG decides to promote for the 
first time the preliminary reference to the Court of Justice of the European 
Union (CJEU). On the matter see, amongst others, M. WENDEL, 
Kompetenzrechtliche Grenzgänge: Karlsruhes Ultra-vires-Vorlage an den EuGH, in 
ZaöRV, 2014, 74, 615-670;   ID., Judicial Restraint and the Return to Openness: The 
Decision of the German Federal Constitutional Court on the ESM and the Fiscal 
Treaty of 12 September 2012, in German Law Journal, 2013, 21-52. In the Italian 
literature, see M. BONINI, Il “BVerfG”, giudice costituzionale o “signore dei 
trattati”? Fondo “salva - stati”, democrazia parlamentare e rinvio pregiudiziale nella 
sentenza del 12 settembre 2012, in Rivista AIC, 2012, available at: 
https://www.rivistaaic.it/it/rivista/ultimi-contributi-pubblicati/monica-
bonini/il-bverfg-giudice-costituzionale-o-signore-dei-trattati-fondo-salva-
stati-democrazia-parlamentare-e-rinvio-pregiudiziale-nella-sentenza-del-12-
settembre-2012-bverfg-2-bvr-1390-11-vom-12-september-2012-absatz-nr-1-
319; P. RIDOLA, “Karlsruhe locuta causa finita?”. Il Bundesverfassungsgericht, il 
Fondo Salva-Stati e gli incerti destini della democrazia federalista in Europa, in 
federalismi.it, 26 September 2012; A. DI MARTINO, The Bundesverfassungsgericht's 
ruling on the European Stability Mechanism and the Fiscal Compact: a reading in 
light of the previous jurisprudence, in federalismi.it, 15 September 2012; A. DE 
PETRIS, The decision of the Bundesverfassungsgericht on the European stability 
mechanism and on the fiscal compact. Reading guide, in federalismi.it, 15 September 
2012. On proportionality and its application in Gauweiler see V. KOSTA, The 
Principle of Proportionality in EU Law: An Interest-based Taxonomy, in J. Mendes 
(ed.), EU Executive Discretion and the Limits of Law, Oxford, 2019, 198. 
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fundamental values of the German Constitution; respect for the 
principle of proportionality enshrined in the Treaty; compliance 
with the so-called ultra vires principle. The decision of the BVerfG 
in Gauweiler marks an important chapter in the long evolution of 
the jurisprudence of the judges of Karlsruhe regarding the 
relationship between Union law and the cornerstones of the 
German Constitution: an evolution, which is also a long-standing 
“dialogue” between the BVerfG and the CJEU, that began with 
the complex cases Solange I and Solange II, and then with 
Maastricht and Lisbon9. 
In Gauweiler, the BVerfG starts from the express recognition of 
the primacy of Union law, to which national law is subordinated 
in all respects, including, in principle, constitutional law. 
However, following a line of  reasoning inaugurated with  
Solange I, the supremacy of EU law is valid only to the extent 
that its application entails a transfer of sovereignty in accordance 
with the principle of conferral  and with the internal laws 
providing the authorization for the ratification of the EU Treaties 

 
9 Before Solange I and Solange II, the position of the BverfG was that the acts 
of the Community institutions were outside the sphere of its jurisdictional 
control. The position changes with the first Solange I judgment of 1974, in 
which, placing the emphasis on the need to ensure the protection of 
fundamental rights, the BVerfG agrees to pass the EU acts under its scrutiny, 
to ensure the protection of those rights. Solange II (1986) affirms the thesis 
that, while the CJEU can guarantee effective protection to the fundamental 
rights provided by the GG, the BVerfG is not expected to exercise any control 
over secondary Community law. Ultra-vires control is defined for the first time 
in 1993 with the Maastricht-Urteil. In 2000, with the Bananen-Entscheidung, 
however, it is specified that appeals to the BverfG for violation of fundamental 
rights are allowed only if the violation is both structural and persistent. In 
2009, the Lissabon-Urteil introduces the so-called control of identity, based on 
a combined reading of art. 79 (3) and 23 GG. In 2010, with the 
Mangold/Honeywell judgement, the BVerfG states that it will not declare an 
EU act ultra vires until the CJEU has had the opportunity to rule, in a 
preliminary ruling. In Gauweiler, the BverfG will appeal the referral for the 
first time. On this evolution, with particular regard to its application to the 
ECB, see M. HUBER, The ECB under the scrutiny of the Bundesverfassungsgericht 
in Building bridges: central banking law in an interconnected world, ECB Legal 
Conference, 2019, 28. 
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and, in any case, within the limits of what would not 
compromise the German constitutional identity and its founding 
principles, among which the democratic principle and the so-
called eternity clause stand out10. In this way, both the proper 
application of the principle of conferral envisaged by art. 5 TEU, 
and compliance with internal constitutional counter-limits, 
function as barriers to the full, unconditional unfolding of the 
principle of primacy of Union law. As noted, these  arguments in 
Gauweiler reflect a long evolution of the BVerfG’s  case law: the 
constitutional identity of the German State set out by the 
Grundgesetz (art. 79 III GG) acts as a limit to Union law as 
expressly referred to in art. 23 GG. Art. 23 GG refers back to art. 
20 GG, which establishes the democratic principle, as the 
fundamental principle of the German legal system. In turn, the 
democratic principle is to be read in close relation with the right 
to vote, guaranteed by art. 38 GG: ultimately, this is aimed at 
preserving the “individual right to democracy”, which is 
anchored to the protection of human dignity (the ultimate reason 
for the principle of democracy).  
 
This approach moves from a reading of the Constitution which 
is still strongly focused on a vision of nation-state which, in 
certain aspects, recalls certain critical moments of the history of 
North American federalism, such as that of the constitutional 
conflict of 1828 with South Carolina. The result is that the EU 
order ends up supporting itself in the Constitutional order of the 
Member States, where it finds its roots but also its limits11.  
 
Since these are fundamental constitutional safeguards, against 
which Union law should also be set back, it is up to the BVerfG 
to ensure compliance with them insofar as the German State is 

 
10  See M. HUBER, (fn. 7), 30. 
11 For some further reflections, see L. A. JIMÉNEZ, Constitutional Empathy and 
Judicial Dialogue in the European Union, in European Public Law, 2018, 24, 57-72. 
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concerned. To this end, the BVerfG has two tools: the so-called 
“constitutional identity” control, and the ultra-vires control. Both 
tools are based on the so-called eternity clause, carved in art. 79 
III GG, even if they are not identical in nature. The constitutional 
identity control is linked to the respect of national constitutional 
identity, which represents a constraint for the European Union 
itself, according to art. 4(2) TEU. As for the ultra vires control, in 
Gauweiler the CJEU reaffirms that it is necessary to ensure 
compliance with the integration programme and the principle of 
conferral, both prerequisites for the law authorizing the 
ratification of the European Treaties by Germany. Ultra vires is 
therefore a remedy that can be activated by the BVerfG if the EU 
institutions exceed their competences to a sufficiently qualified 
extent 12 . Notwithstanding the foregoing, in its case law the 
BVerfG clarified that - if an act of the European institutions is to 
be considered ultra vires - it would not bind any public power 
and would be considered inapplicable within the German legal 
system. No German subject, entity or Authority whatsoever 
would therefore have to apply an EU act that is ultra vires. 
 
Although the epilogue of the Gauweiler case was in line with the 
position of the CJEU (and, therefore, with that of the ECB), the 
judgment of the BVerfG is not devoid of complexities 13 . In 

 
12 See Mangold/Honeywell (BVerfGE 126, 286); ESM Treaty (BVerfGE 134, 
2366) and the ruling in case of Mr. R., in which the BVerfG denied the 
execution of a European arrest warrant (2 BvR 2735/14, decision of 15 
December 2015). 

13 These points of disagreements could already been detected by looking at 
judgement of the CJEU, as duly noted by P. CRAIG – M. MARKAKIS, Gauweiler 
and the Legality of Outright Monetary Transactions, in European Law Review, 2016, 
41, 1-24; F. FABBRINI, The European Court of Justice, the European Central Bank 
and the Supremacy of European Law: Introduction, in F. Fabbrini (ed.), The 
European Court of Justice, the European Central Bank and the Supremacy of EU Law, 
Maastricht Journal of European & Comparative Law, 2016, Special Issue 23(1); 
ID., After the OMT Case: The Supremacy of EU Law as the Guarantee of the Equality 
of the Member States, in German Law Journal, 2015, 1003-1023; C. GERNER-
BEUERLE - E. KUCUK - E. SCHUSTER, Law Meets Economics in the German Federal 
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particular, already in Gauweiler II, at the outcome of the 
preliminary ruling, the BVerfG observed that the CJEU had 
uncritically accepted the qualification of the OMT programme, 
without going into the merits of the related arguments. As we 
shall see, this criticism now returns, with harsh tones, in the 
Weiss judgment of 5 May 2020. As to the principle of conferral, 
the BVerfG in Gauweiler II observed that the CJEU accepted 
somewhat uncritically what the ECB said about the objectives of 
the programme, as at that stage it was only examined in the light 
of EU law. However, the principle of conferral has a relevance 
that goes beyond EU law alone, because it is rooted in the 
Constitutions of the Member States. Finally, the BVerfG felt that 
the CJEU had not adequately addressed the issues arising from 
the strong independence recognized by the Treaties to the ECB, 
as well as the reduced level of democratic legitimacy of that 
institution. In particular, this issue was emphasized to justify a call for 
a particularly rigorous standard of scrutiny of the acts of the Central 
Bank. 
While laying the groundwork for different landings in the future 
(as the ones that one now witnesses in Weiss), the Gauweiler case 
gave, in short, a happy ending that led to perhaps underestimating 
the potential future pitfalls. Gauweiler I and Gauweiler II soon 
became the case law of reference14. 

 
Constitutional Court: Outright Monetary Transactions on Trial, in German Law 
Journal, 2014, 281-320.  

  
  
 

 
14   See ex multis P. CRAIG – M. MARKAKIS, (fn. 11), 1-24; T. TRIDIMAS – N. 
XANTHOULIS, A Legal Analysis of the Gauweiler Case, in F. Fabbrini (fn. 11), 
17; A. HINAREJOS, Gauweiler and the Outright Monetary Transactions 
Programme: The Mandate of the European Central Bank and the Changing 
Nature of Economic and Monetary Union, in European Constitutional Law 
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1.2. The Landeskreditbank case: the judgments of the Court and 
the Court of Justice. 
 
The path of what, for simplicity, we shall refer to as the    
Landeskreditbank-Banking Union case was different from that of 
Gauweiler and, more recently, of Weiss. The matter concerns, 
among others, the exercise of the supervisory functions 
attributed to the ECB by Regulation 1024/2013 establishing the 
Single Supervisory Mechanism (“SSM”). The case developed in 
parallel in front of the CJEU and in front of the BverfG. The latter 
did not resort to the preliminary ruling, as in Gauweiler or Weiss, 
but in any case, did consider the decision of the CJEU that had, 
in the meantime, been published. At the level of the CJEU, the 
case started from an appeal lodged to the Court by a German 
bank - the Landeskreditbank-Wuerttemberg Foerderbank - 
against a decision of the ECB, in its supervisory functions: the 
contested decision concerned the request of Landeskreditbank to 
be considered, by way of derogation, as a less significant credit 
institution, based on the provisions of art. 70 (4) of Regulation 
468/2014 (the so-called “Framework Regulation”). Since the ECB 
had not accepted the bank’s request, the latter had addressed the 
Court, challenging the ECB’s decision (after, however, having 
submitted the the issue to the ECB’s Administrative Board of 
Review). The dispute with the ECB ends with a ruling of the 
CJEU (Judgment 8 May, 2019 - Case C-450/17 P). The most 
significant finding  of the Court’s judgment is substantiated, in 
fact, in the statement (which technically is a mere “obiter 
dictum”) that, in the SSM founding Regulation, the ECB is 
conferred exclusive power to exercise prudential supervision 
over all the banks included in the related area of operations 

 
Review, 2015, 11, 563-576; T. BONNEAU, Programme sur les opérations 
monétaires sur titres: la CJUE conforte la BCE, in JCP G, 2015, 29, 874. 
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(regardless of their relevance/size), whereas NCAs fulfil their 
functions on a decentralized basis with respect to the ECB15. 
In this way, the most controversial and consequential finding of 
the Landeskreditbank decision does not directly concern the 
specific object of the dispute(i.e. the criteria for identifying a bank 
as a significant one, and the eventual non-application of the same 
as an exception by the ECB)16. Actually,  the Landeskreditbank 

 
15 See para. 38-41 of the judgement: “As regards, first of all, the scope of the 
ECB’s competence for the direct prudential supervision of credit institutions, 
it should be recalled that Article 4 of Regulation No 1024/2013, headed ‘Tasks 
conferred on the ECB’, provides in paragraph 1 that, within the framework of 
Article 6 of that regulation, the ECB is ‘exclusively competent’ to carry out, for 
prudential supervisory purposes, the tasks listed in Article 4(1) in relation to 
‘all’ credit institutions established in the participating Member States, without 
drawing a distinction between significant institutions and less significant 
institutions. 38 Thus, it follows from the wording of Article 4(1) of Regulation 
No 1024/2013 that the ECB is exclusively competent to carry out the tasks 
stated in that provision in relation to all those institutions. 39 It is true that, 
under Article 6(1) of Regulation No 1024/2013, the ECB is to carry out its tasks 
within an SSM composed of the ECB and national competent authorities and 
is to be responsible for the effective and consistent functioning of the SSM. 40 
It is in that context that, in accordance with Article 6(6) of Regulation 
No 1024/2013, national competent authorities are to carry out and be 
responsible for the tasks referred to in Article 4(1)(b), (d) to (g) and (i) of that 
regulation and are authorised to adopt all relevant supervisory decisions in 
relation to the credit institutions referred to in the first subparagraph of 
Article 6(4), that is, those which, in accordance with the criteria stated in that 
latter provision, are ‘less significant’. 41 The national competent authorities 
thus assist the ECB in carrying out the tasks conferred on it by Regulation 
No 1024/2013, by a decentralised implementation of some of those tasks in 
relation to less significant credit institutions, within the meaning of the first 
subparagraph of Article 6(4) of that regulation”. 

 
16 Amongst the commentaries on the case, cf. S. MONTEMAGGI, Case-study: 
Judgments of the General Court and of the ECJ on the Landeskreditbank, in R. 
D’Ambrosio (ed.), Law and Practice of the Banking Union and of its governing 
Institutions (Cases and Materials), Quaderni di ricerca giuridica della Banca 
d’Italia, No. 88, 2020, 217; F. ANNUNZIATA, European Banking Supervision in the 
Age of the ECB: Landeskreditbank Baden-Württemberg—Förderbank v. ECB, in Eur. 
Bus. Org. Law Rev., 2020, https://doi.org/10.1007/s40804-019-00170-y; M. 
ANZINI What Role is left for National Authorities within the Single Supervisory 
Mechanism? A Critical Assessment of the L-Bank Case, CEP Adhoc, 30 July 2019, 
available at: 
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judgment, de facto going beyond what was strictly necessary to 
solve the case, puts on the table far broader problems regarding 
the SSM, its structure, and its operating mechanisms.  
In the Landeskreditbank decision of the CJEU, the compatibility 
of the SSM Regulation with the principles of subsidiarity and 
proportionality could not be addressed directly, because they 
were not pleaded in the appeal presented by the Bank. These 
issues were, instead, the main themes of the appeal presented to 
the BVerfG regarding the compatibility of the SSM Regulation 
with the Treaties and with the constitutional counter-limits 
posed by the GG. 
 
1.2.1. The judgment of the BVerfG on the Banking Union. 
 
Even before the appeal to the EU Court in the Landeskreditbank 
case, a number of German citizens - members of the Europolis 
association - had filed a claim to the BVerfG concerning17: (i) the 

 
https://www.cep.eu/fileadmin/user_upload/cep.eu/Studien/cepAdhoc_
L-
Bank/cepAdhoc_What_Role_is_left_for_National_Authorities_within_the_S
ingle_Supervisory_Mechanism_.pdf; S. ADALID, Le MSU, nouveau sous-système 
de droit de l’Union européenne, in Révue des affaires européennes, 2017, 363; R. 
D’AMBROSIO – M. LAMANDINI, La “prima volta” del Tribunale dell’Unione europea 
in materia di Meccanismo di Vigilanza Unico, in Giur. Comm., 2017, II, 17; T. H. 
TRÖGER, How not to do banking law in the 21st century: the Judgement of the 
European General Court (EGC) in the Case T-122/15 – Landeskreditbank Baden-
Württemberg – Förderbank v European Central Bank (ECB), 16 June 2016, 
available at: https://www.law.ox.ac.uk/business-law-
blog/blog/2017/06/how-not-do-banking-law-21st-century-judgement-
european-general-court.  

 

 

 
17 The chronology of the two events is as follows: Landeskreditbank’s appeal 
before the EU Court was introduced on 12 March 2015; the appeal of the 
members of Europolis to the BVerfG was presented in 2014. 
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German law that authorized the Government to approve the 
proposal of the SSM Regulation; (ii) regulation no. 1024/2013, 
establishing the SSM (and that, also adopted in 2013, containing 
changes to the founding regulation of the EBA); (iii) EU 
regulation no. 806/2014 on the Single Resolution Mechanism 
(SRM). Similarly to Gauweiler, the exceptions submitted to the 
BVerfG concerned the alleged incompatibility of those acts with 
the principles of the German Constitution and of the Union 
Treaty: in particular the SSM Regulation would, in fact, have led 
to the transfer to the ECB of all the supervision over credit 
institutions, leaving only residual tasks to the NCAs, thereby 
raising a problem of compatibility and coherence with its legal 
basis (art. 127(6) TFEU, which allows the transfer to the ECB only 
of specific tasks) and with the principle of subsidiarity.  
 
The BVerfG - as in Gauweiler - declared inadmissible, and/or 
rejected all claims18 . This happy ending came, however, at a 
price:  that of reinterpreting the CJEU’s decision - on the point of 
the allocation of competences between the ECB and NCAs –  to 
the point of a clear-cut reversal of the findings, albeit in a obiter 
dictum, of the CJEU.  
 
Indeed, among all the various issues addressed in the BVerfG 
ruling, the one that most matters is precisely that of the division 
of competences recognized by the SSM Regulation, since only 
this issue has been discussed by the CJEU in the “parallel” 
Landreskreditbank case 19  . The BVerfG concludes that the 

 
18 As for the SRM, the BVerfG notes that the tasks assigned to the SRB comply 
with the standards established by the CJEU on the application of art. 114 
TFEU. Furthermore, the competences of the SRB are well defined (§§ 255-258 
of the judgement), do not concern fundamental issues (regulated by the SRMR 
itself) (§ 260 of the judgement), and are limited to what is necessary from the 
point of view of the Union legislator (§ 261 of the judgment). 
19   In the case of the BVerfG’s judgment on the Banking Union, the German 
Court did not deem it necessary to make a preliminary reference to the CJEU. 
The interpretation of art. 127(6) TFEU in relation to the SSM regulation would, 
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adoption of the SSM Regulation does not significantly and 
manifestly exceed the powers conferred on the European Union 
by the Treaties and that, therefore, it does not constitute an ultra 
vires act according to the constitutionality control criteria  
established by the BVerfG. However, this statement is 
accompanied by a significant caveat: in fact, the compatibility 
between the SSM Regulation and the fundamental principles of 
the German system (and, indirectly, of the EU system) can be 
accepted only  upon the condition that the Regulation is 
interpreted restrictively, in order to exclude that, under the SSM 
Regulation, the tasks and powers of banking supervision are 
exclusively conferred upon the ECB with regard to all credit 
institutions. These are the arguments developed by the BVerfG: 
- in § 160, the BVerfG notes that art. 127(6) TFEU allows the 
attribution to the ECB only of specific tasks relating to the 
prudential supervision of credit institutions and other financial 
institutions, with the exception of insurance companies. This 
provision of the Treaty therefore would not allow the complete 
transfer of all tasks and powers pertaining to banking 
supervision to the ECB; 
- in addition to the literal wording of art. 127(6), the BVerfG 
observes, from a systematic perspective, that art. 127 is located in 
Chapter 2 of Title VIII of the TFEU, i.e. it appears in the body of 
the provisions relating to monetary policy, which - unlike 
economic policy - was entrusted to the exclusive competence of 
the Union. However, banking supervision is not part of 
monetary policy and, therefore, does not fall among the matters 
that are attributed exclusively to the EU and, in this way, to the 
ECB. Art. 127, par. 6, TFEU, in line with this approach, should 
therefore be interpreted strictly. It also follows that a complete 
exclusion of the Member States from these areas of competence 
is not conceivable. In addition, the fact that the SSM Regulation 

 
in fact, be easy, as the SMM does not constitute a sufficiently significant 
violation of the Union’s membership programme. 
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assigns a guiding role to the ECB, which is necessary to ensure 
homogeneity in supervision over credit institutions, is not 
incompatible with the above. 
Finally, the Court notes that - given the independence of the ECB 
and the “weak” nature of its democratic legitimacy (art. 130 
TFEU) - an extensive interpretation of the Regulation, as well as 
further conferral of tasks and/or powers to the ECB, would end 
up conflicting with the principle of representative democracy 
enshrined in art. 10(1) TEU, and with the democratic principle of 
the constitutions of the Member States; 
- even if the “weak” democratic legitimation of the ECB as a 
supervisory authority is cause for concern, it would still be 
acceptable where compensated by additional safeguards. In 
particular, the various accountability measures to which the ECB 
is subject should be taken into account20. In this context, the role 
of judicial review of the ECB’s decision is key.21. 
 
The point of greatest contact between the judgment of the BverfG 
in the Banking Union Case and that of the CJEU in the 
Landeskreditbank case concerns precisely the relationship 
between art. 4 and art. 6 of the SSM Regulation, i.e. the division 
of competences between the ECB and the NCAs. It is on this 
point that, as mentioned, the BVerfG  operates a corrective 
reading of the CJEU judgment. In particular, the emphasis of the 

 
20 See M. LAMANDINI – D. RAMOS MUÑOZ, SSM and SRM Accountability: What 
Room for Improvements? ECON briefing paper, April 2020, available at: 
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/645711/IP
OL_STU(2020)645711_EN.pdf;  R. SMITS, SSM and SRM Accountability: What 
Room for Improvements? ECON briefing paper, April 2020, available at: 
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/645726/IP
OL_STU(2020)645726_EN.pdf. 
21 As mentioned, also the SRB Regulation comes out safe from the judgment 
of the BVerfG, although many fundamental issues surrounding this 
regulation are still open, considering that the case related to the events of the 
Spanish Banco Popular is still pending before the CJEU. In that case the issues 
at stake relate to the application of the so-called Meroni doctrine. 
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BVerfG ruling, in de-valuing the profile of the centralization of 
supervision that emerges from the ruling of the CJEU, assigns a 
central importance to the complex mechanism that governs the 
allocation of competences within the SSM. The BVerfG notes that 
art. 6 of the SSM regulation defines the scope of art. 4, par. 1 of 
the regulation itself. Therefore, despite the fact that art. 4, par. 1, 
of the SSM Regulation allocates to the ECB the exclusive 
competence over the tasks listed therein (without making an 
explicit distinction between significant and less significant 
banks), the supervisory functions of the ECB over all banks must 
however be understood “within the limits of art. 6”.  
 
The combined reading of art. 4 and art. 6, par. 4 and 6, leads to 
the conclusion that the ECB can carry out its tasks pursuant to 
art. 4, par. 1 (except for the tasks referred to in point 1), a) and c)) 
only in relation to significant banks (§ 174), except in exceptional 
cases, when the ECB may also invoke its competence over 
specific less-significant credit institutions, should there be 
inaction or insufficient action by NCAs. The fact that the SSM 
Regulation provides, on the one hand, the possibility to delegate 
certain function from the ECB to the NCAs and, on the other 
hand, - in particular cases - that the ECB may deprive the NCAs 
of their attributions (all of these profiles deemed central by the 
CJEU), does not change the above conclusions, as these are 
exceptional measures, or, in any case, measures that are limited 
to particular cases. Furthermore, the BVerfG recognises great 
importance to the fact that significant banks are numerically few 
compared to the totality of the credit institutions included in the 
SSM. This is a factual argument that the BverfG uses to 
corroborate the thesis of the restrictive reading of the SSM 
Regulation, but which appears weak, as, inter alia, contingent and 
susceptible to evolve over time. It is also unsuitable to grasp the 
economic relevance and the quantitative and qualitative 
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importance (both in terms of assets, and of loans) of significant 
banks. 
 
So how does the BVerfG’s decision in the Banking Union case 
compare with the CJEU decision of 8 May 2019 in 
Landeskreditbank? The BverfG believes that what was stated by 
the Luxembourg courts regarding the role of the ECB in terms of 
supervision ends up being, in essence, little more than an obiter 
dictum, given that the dispute decided by the CJEU concerned the 
interpretation of art. 70(4). According to the BVerfG, in the 
Landeskreditbank decision the CJEU has, with binding effect, 
only ascertained that the exclusive competence of the ECB is 
limited to determining the definition of “special circumstances” 
pursuant to art. 6, par. 4, subsection 2 of the SSM regulation, in 
accordance with the subject of the dispute raised in court. In 
doing so, the BVerfG manages to “dribble” the obstacle of the 
most relevant part of the CJEU judgment.  
 
PART II – WEISS, THE PSPP, AND THE ALLEGED CONFLICT  
 
1. The Weiss judgment by the CJEU on the PSPP. 
 
The path of the Weiss case, culminating in the BVerfG judgment 
of 5.5.2020, is very similar to that of the Gauweiler case: the trial 
begins with an appeal filed to the BVerfG; the latter suspends its 
decision by raising a preliminary reference to the CJEU; the case 
ends with the decision of the judges of Karlsruhe. Weiss also 
discusses, like Gauweiler an extraordinary stimulus measure 
adopted by the ECB: the PSPP22, launched in 2015. 
 

 
22 The programme allows National Central Banks to purchase public debt 
securities of the euro area states, in order to reduce deflation risks, and keep 
the inflation rate possibly close to the 2% target. 
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There are, in truth, considerable differences between OMT and 
PSPP. The first concerns the source of the ECB’s decision and its 
effects. While the OMT programme was announced by the ECB 
in a press release of 6 September 2012,23 but was never actually 
executed24, the PSPP was, on the other hand, formally decided, 
and has actually been implemented.25 Secondly, the OMT was 
announced as an extraordinary measure to tackle the sovereign 
debt crisis, while the PSPP was adopted to tackle the risk of 
deflation. The last, in particular, had the purpose of contributing 
to the increase of government bonds price, and to the relevant 
reduction in yields (with a consequent reduction in the cost of 
money).26 Also the implementation methods of the two measures 
are different:27 the OMT programme foresaw that the purchases 

 
23 ECB, Press Release, Technical Features of Outright Monetary Transactions, 
6 September 2012, available at: 

https://www.ecb.europa.eu/press/pr/date/2012/html/pr120906_1.en.htm
l 
24 See S. NERI - S. SIVIERO, The non-standard monetary policy measures of the ECB: 
motivations, effectiveness and risks, in Questioni di Economia e Finanza della 
Banca d’Italia, No. 486, March 2019, 19. 
25 The Gauweiler ruling was particularly innovative, as the Court felt that it 
could also exercise its union with regard to a (mere) press release from the 
ECB. From Gauweiler, we learn that the list of acts that can be contested before 
the Court is therefore wider than the formal catalogue of typical sources of 
Union law. The impact that this solution can have on the negotiability of the 
so-called soft law, of which the financial law of the Union is rich, seems 
obvious. Further considerations on this specific aspect, and more generally, 
on Gauweiler and other judgements of the CJEU, can be found in X. GROUSSOT 
- A. ZEMSKOVA, The Rise of Procedural Rule of Law in the European Union - 
Historical and Normative Foundations, 18 May 2020, Draft Chapter to be 
published in A. Bakardjieva Engelbrekt et al. (eds.), 30 Years After the Fall of 
the Berlin Wall: Rule of Law in the European Union, Oxford, 2021, Lund 
University Legal Research Paper No. 01/2020, available at: 
https://ssrn.com/abstract=3604220. 
26 See Recital No. 2 of ECB decision 2015/774. 
27 See I. PIAZZA, La redistribuzione nella disciplina delle risorse dell’Unione e i limiti 
istituzionali a una politica di sviluppo europea, in Rivista Italiana di diritto pubblico 
comunitario, 2016, 1761. 
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concerned government bonds of individual countries subject to 
a financial assistance programme of the ESM or ESFS, but did not 
expressly provide limits on the volume of purchases. Purchases 
under the PSPP, on the other hand, relate to public debt securities 
of the eurozone States, and are to be carried out under certain 
conditions: the purchases are in fact expressly limited, as regards 
volumes and duration. Purchases of securities pursuant to the 
PSPP can also be made only after a certain period of time has 
elapsed since their issue (the so-called black-out period). 
 
Apart from the differences between the OMT and the PSPP, the 
issues that were raised before the BVerfG are similar. This time 
too it has been discussed whether the decisions with which the 
PSPP was launched are in conflict: (i) with art. 123 TFEU (ultra 
vires); (ii) with the attribution principle, enshrined in art. 5, par. 
1, TEU, to be read in conjunction with arts. 119 and 127 TFEU; 
(iii) with the fundamental principles established by the German 
Constitution that were already under review in Gauweiler.28 
 
The CJEU analyses the PSPP programme in three main aspects: 
the duty to state reasons; the nature of the decision itself 
(economic policy vs. monetary policy); its compliance with arts. 
119, 123, par. 1, 127, par. 1 and 2, TFEU. The Court’s judgment 
was rendered on 11 December 2018 (Case C-493/17) and upheld 
the ECB decision. In brief, these are the central points of that 
judgement: 
- as regards statement of reason, the CJEU considers the ECB’s 
decision sufficiently motivated. We will show that this is the 

 
28  To be precise, the preliminary reference is divided into five questions 
concerning the legitimacy of the contested measure with respect to arts. 119, 
123, 125 and 127 of the TFEU, as well as arts. 17-24 of the Statute of the ESCB 
and of the ECB. However, the CJEU declared the fifth question inadmissible, 
as it was considered entirely hypothetical (the possible risk of default of a 
Member State, whose securities had been purchased by the ESCB). 
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point of greatest disagreement between the CJEU and the BverfG 
in Weiss II; 
- as regards the nature of the measure adopted, the CJEU sets out 
several arguments in continuity with Gauweiler. Given that the 
purchase of government bonds is lawful - as it is provided for by 
primary Union law (in art. 18, par.1, of the statute of the ESCB 
and of the ECB) 29  - the PSPP cannot be assimilated to an 
economic policy measure, simply because it is capable of 
producing indirect effects which can be traced back to economic 
policy30. This point confirms, again in line with Gauweiler, that 
the choice of which instruments are to be used in order to pursue 
the monetary policy objectives - among those envisaged by the 
Treaty - is left to the ECB and does not constitute a matter which 
can be challenged by the judge31.  
 
Always in line with Gauweiler, the Court - in addressing 
proportionality - confirms that in order to make ‘technical 
choices and make complex forecasts and assessments’, such as 
those relating to “open market” transactions, the ECB has “broad 
discretion”. 32  Moreover, the PSPP is not a manifestly 
disproportionate measure to achieve the objective of price 
stability: it is noted that the ECB had no other means available to 

 
29 CJEU, Judgment Weiss, para. 68 and 69. 
30 CJUE, Judgment Weiss, par. 61. In a similar sense, see CJUE, Judgement 
Gauweiler, par. 52 and Judgement Pringle, par. 56. 
31 CJUE, Judgment Weiss, para. 66-67. 
32 More precisely, the CJEU observes that: (i) the contested measure is suitable 
for achieving the objectives pursued by the ESCB as it is functional to 
contributing to a return in the medium term to inflation rates at a time when 
- ascertains the CJEU - at the date of the adoption of Decision 2017/100, the 
actual annual inflation rates remained significantly below 2%, with a rate of 
0.6% in November 2016 (paragraph 75); (ii) it does not appear that the ESCB’s 
economic analysis, according to which the PSPP was suitable, in the monetary 
and financial conditions of the euro area, to contribute to the achievement of 
the objective of maintaining price stability, is vitiated by a manifest mistake 
of evaluation (point 78). 
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achieve similar objectives (point 81); that the measure is limited 
(it also has a limited duration); it is not selective; it is subject to a 
quantitative limit33 and to a duration limit; it provides for an 
obligation for national central banks to purchase eligible 
securities from issuers in their country; it lays down criteria for 
the distribution of losses compliant with the principles of the 
Treaty. On the nature of the measure, the CJEU - in accordance 
with Gauweiler - notes that, in order to determine whether a 
measure falls within the sphere of monetary policy, it is 
necessary to refer mainly to the objectives of this measure and to 
the means that such measure puts in place to achieve these 
objectives.34 As we shall see, this profile represents an element of 
profound disagreement with the BVerfG: in fact, according to the 
latter, it is necessary to verify the concrete effects produced by 
the measure. In particular, where these effects have been 
accepted and predicted with certainty by the ECB, they cannot 
qualify as mere indirect effects, and must therefore be examined 
in light of the principle that the ECB has no powers in the field 
of economic policy. On this point, however, the Court builds a 
“friendly bridge” to the BVerfG, where it agrees with the 
referring court that the economic effects of the measure were 
deliberately sought by the ECB. The point of disagreement 
concerns, however, the delimitation of indirect effects, and their 
possible relevance; 
- also, as regards compliance with the prohibition on monetary 
financing pursuant to art. 123 TFEU, the CJEU concludes 
favourably, justifying its position in light of the fact that the 
programme only concerns purchases on the secondary market35. 
As in Gauweiler, the CJEU also notes that the PSPP programme 

 
33 CJEU, Judgment Weiss, para. 82-90. 
34 See CJEU, Judgment Weiss, par. 61. Cf. also CJEU, Judgement Pringle, para. 
56 and 97, and Judgement Gauweiler, par. 46. 
35 CJUE, Judgment Weiss, par. 104. 
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does not create any certainty for private operators about the 
repurchase by the ESCB of public debt securities;36 
- as regards the monetary financing ban and the non-bail-out 
clause (art. 125 TFEU), the Court once again resolves the question 
in favour of the decision taken by the ECB.37 
In its Weiss judgment, the CJEU reiterates - in line with Gauweiler 
- that the ECB, in adopting monetary policy measures, enjoys 
“broad discretion”: the same expression used by the Court when 
scrutinizing the ECB’s decision in the Landeskreditbank case.38 
However, the formula used by the CJEU is flexible enough to 
take into account the differences that exist in the assessment of 

 
36 CJUE, Judgment Weiss, para. 109-128. See art. 3 and 4 of the ECB decision 
2015/774. The CJEU also notes that the PSPP program does not offer any 
inventiveness to States to loosen fiscal policies: the program, in fact, does not 
create any form of guarantee for the States, which cannot blindly rely on the 
program without risking that the securities to be they are issued vegan 
excluded from the program, or that are resold by the ESCB. 
37 In this sense, the ruling is linked to Pringle, where the Court ruled that art. 
125 TFEU is aimed at ensuring that Member States remain subject to market 
logic when contracting debts, which should lead them to maintain proper 
budgetary discipline. Therefore, the Court stated that art. 125 TFUE does not 
prohibit any form of financial assistance to another member state, but only 
that which could lead it not to conduct a virtuous fiscal policy. 

38 See M. DAWSON – A. BOBIC, A quantitative easing at the Court of Justice – Doing 
whatever it takes to save the euro: Weiss and others, in Common Market Law Review, 
2019, 56, 1026; M. PREK – S. LEFÈVRE, Administrative discretion”, “power of 
appraisal” and “margin of appraisal” in judicial review proceedings before the 
General Court, in Common Market Law Review, 2019, 56, 367; A. MAGLIARI, 
Sindacato sulla discrezionalità e decisioni di vigilanza della BCE, in Giornale Dir. 
Amm., 2019, 82; M. VENTORUZZO, European Rules and Judicial Review in National 
Courts: Challenges and Questions, in Judicial review in the Banking Union and in 
the EU financial architecture, Quaderni di ricerca giuridica della Banca d’Italia, 
No. 84, June 2018, 71-78; M. LEHMAN, Varying standards of judicial scrutiny over 
central bank actions, ECB Legal Conference 2017, 115; C. BRESCIA MORRA, The 
administrative and judicial review of decisions of the ECB in the supervisory field, in 
Scritti sull’unione bancaria, Quaderni di ricerca giuridica della Banca d’Italia, 
No. 81, 2016, 134; H. HOFMANN, Gauweiler and OMT: Lessons for EU Public Law 
and the European Economic and Monetary Union, 19 June 2015, available at: 
https://ssrn.com/abstract=2621933. 
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this discretion in the two areas of prudential supervision, on the 
one hand, and monetary policy, on the other. 
 
Since this point is essential in the assessments of the BVerfG in 
its judgment of 5 May 2020, it seems appropriate to point out that 
the CJEU clarified that judicial control is aimed at verifying 
whether - with respect to  monetary policy objectives - the ECB 
has made a “manifest” error of assessment.39 The Court does not 
limit itself to verifying the material accuracy of the evidence 
adduced, their reliability and their consistency, but it is required 
to ascertain whether these elements constitute the set of relevant 
data that must be taken into consideration in assessing a complex 
situation and whether they are such as to corroborate the 
conclusions that have been drawn.40  
 
Thus, in Weiss the CJEU examines the reliability of the facts 
underlying the ruling, with particular regard to the reduced 
inflation rate, referring, for this purpose, to the data on the 
inflation rates available at the time of the adoption of the decision 
itself. The evaluation elements placed by the ECB at the basis of 
its decision are also considered (among which, the practice of 
other central banks and studies).41 

 
39 CJEU, Judgment Weiss I, para. 23 and 24. It should also be remembered that 
art. 35.1 of the Statute of the ECB and the ESCB expressly provides that the 
acts or omissions of the ECB are subject to examination or interpretation by 
the Court of Justice in the cases and conditions established by the Treaty. 
40 Similar principles have emerged in the field of competition law. See A. 
KALINTIRI, What’s in a Name? The Marginal Standard of Review of ‘Complex 
Economic Assessments’ in EU Competition Enforcement, in Common Market Law 
Review, 2016, 53, 1299-1302; M. LAMANDINI, Il diritto bancario dell’Unione, in 
Scritti sull’unione bancaria, Quaderni di ricerca giuridica della Banca d’Italia, 
No. 81, 2016, 30. 
41 CJUE, Judgement Weiss, para. 75 and 77. The CJEU, as in the Gauweiler 
judgment, therefore, does not enter into the merits of the economic analyses 
conducted by the ECB: a real self-imposed judicial restraint: M. LAMANDINI – 
D. RAMOS MUÑOZ - J. SOLANA, The European Central Bank (ECB) as a catalyst for 
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This approach - inaugurated by the CJEU in Gauweiler - allows 
the decisions of the ECB to be subject to a judicial review which 
is far from formal. At the same time, it avoids invading the field 
of monetary policy choices entrusted by the TFEU to the 
exclusive competence of the ECB, and to the relative discretion, 
the latter being the result of precise, and desired, legislative 
choices.42 
 
2. The BVerfG decision of 8.5.2020. 
 
In its Weiss II judgment of 8.5.2020 - which marks a first epilogue 
of the Weiss affair - the BVerfG disagrees with very harsh tone 
with the conclusions reached by the CJEU. The conclusion of the 
ruling is, however, atypical: the BVerfG, while addressing its 
command to the German constitutional bodies, asks that 
additional reasons be provided in support of the legitimacy of 
the PSPP programme by the ECB - and this within three months 
from the decision. Otherwise the German Bundesbank 
(according to the principles already set out in the Court’s 
precedents) - would no longer be allowed to participate in the 
ECB’s support programme, despite its being part of the ESCB 
(and the related independence requirement, under art. 130 
TFEU). 

 
change in EU Law. Part 1: The ECB's mandates, in Columbia Journal of European 
Law, 2016, 23, 11. 
42 Regarding the need to ensure wide margins of discretion to the authorities 
in charge of conducting economic and social policies, see also the rulings of 
the European Court of Human Rights of 10 July 2012, in case No. 34940/10, 
Grainger and others against the United Kingdom, para. 36 and 37 and of 21 
July 2016, in cases No. 63066/14, 64297/14 et 66106/14, Mamatas and others 
against Greece, para. 88 and 89. In doctrine, M. GOLDMANN, Adjudicating 
Economics? Central Bank Independence and the Appropriate Standard of Judicial 
Review, in German Law Journal, 2014, 271-280; ID., Constitutional Pluralism as 
Mutually Asserted Discretion. The Court of Justice, the German Federal 
Constitutional Court, and the ECB, available at: 
https://www.mpil.de/files/pdf4/MJ_Goldmann.pdf; M. LEHMANN, (fn. 37), 
128.   
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Before dwelling on the problematic setting of the German 
Court’s decision within the constitutional architecture of the 
Union, it is appropriate to highlight the arguments that the 
BVerfG uses to contrast the ruling of the CJEU. As it is easy to 
observe, after having recalled Gauweiler and Landeskreditbank-
Banking Union, these arguments are, to a large extent, quite 
similar to those already used in the previous cases. However, in 
Weiss II, they lead to a result that is far from a happy ending. 
There are several factors that contribute to this: the ultra vires 
doctrine (2.1.), the limits of the CJEU’s res judicata (2.2.) the role 
of the principle of conferral (2.3.) the meaning of the 
proportionality assessment (2.4.) and, true punctum crucis, the  
duty to state reasons (2.5.) 
 
2.1.   Ultra vires doctrine 
 
At the top of its considerations, the BVerfG refers to the theory 
of ultra vires (first official maxim of the decision): 
 
“Where an ultra vires review or an identity review raises questions 
regarding the validity or the interpretation of a measure taken by 
institutions, bodies, offices and agencies of the European Union, the 
Federal Constitutional Court, in principle, bases its review on the 
understanding and the assessment of such a measure as put forward by 
the Court of Justice of the European Union”. 
 
In this respect, the decision is clearly in the wake of the 
jurisprudence illustrated above, even of the more recent one. 
Both in Gauweiler and in the Banking Union ruling, this doctrine 
has been recalled, and applied by the BVerfG, also on the basis 
of the previous evolution of its own positions. Therefore, it is not 
surprising that in Weiss II the ultra vires principle is promptly 
referred to, to trace one of the most important constitutional 
counter-limits to the prevalence of Union law over German law. 
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The Court also refers to its own practice aimed at standardizing 
the application of the principle to the position taken by the CJEU: 
as has been shown, this position was reaffirmed both in Gauweiler 
and in the judgment on the Banking Union, also by specifying 
that the alignment of the BVerfG with the opinions of the CJEU 
is not automatic, but takes place “in principle”43. The clarification 
is also reiterative of the previously developed positions and is 
one of the many demonstrations of the dialogue between Courts 
that, for some time now, the BVerfG has had with the CJEU. 
 
2.2. The limits of the CJEU res judicata. 
 
After recalling, in continuity with the precedents already 
mentioned, the ultra vires doctrine, the break-up point between 
the BverfG and the CJEU concerns the heart of the ruling of the 
European Court. Without too many circumlocutions, and with  a 
shockingly harsh tone, the German Court regards it as 
“incomprehensible” and, therefore, devoid of any effect (not 
only binding but also, apparently, persuasive) towards the 
BverfG and, in general, all German authorities: 
 
“The Court of Justice of the European Union exceeds its judicial 
mandate, as determined by the functions conferred upon it in Article 
19(1) second sentence of the Treaty on European Union, where an 
interpretation of the Treaties is not comprehensible and must thus be 
considered arbitrary from an objective perspective. If the Court of 
Justice of the European Union crosses that limit, its decisions are no 
longer covered by Article 19(1) second sentence of the Treaty on 
European Union in conjunction with the domestic Act of Approval; at 
least in relation to Germany, these decisions lack the minimum of 
democratic legitimation necessary under Article 23(1) second sentence 
in conjunction with Article 20(1) and (2) and Article 79(3) of the Basic 
Law”. 

 
43 See BVerfG, Gauweiler I, Case No. 2 BvR 2728/13 (Jan. 14, 2014) at [24], [26]. 
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The dialogue between Courts morphs into open confrontation: 
the CJEU’s “incomprehensible” ruling is deemed “arbitrary” as 
a consequence, and the same applies to the ECB’s position, 
towards which the BVerfG formulates similar criticisms: 
 
“Where fundamental interests of the Member States are affected, as is 
generally the case when interpreting the competences conferred upon 
the European Union as such and its democratically legitimated 
European integration agenda (Integrationsprogramm ), judicial review 
may not simply accept positions asserted by the European Central Bank 
without closer scrutiny”. 
 
This is how the break-up point between the BVerfG and the CJEU 
is consumed: the conflict  does not depend upon the ultra vires 
doctrine - its nature, its framework, its cornerstones - but it is the 
consequence of its specific application in the instant case, which - 
for the first time - is subject to an unprecedented test of 
“perceived rationality”. Where constitutional counter-limits are 
at stake  the dialogue between Courts can fail, and stop, if 
different, and mutually incomprehensible languages are spoken 
(or one of the two parts of the dialogue refuses to understand the 
language of the other part).  
In this way, the preliminary ruling to the ECJU now becomes a 
double-edged sword: on the one hand, a way for the BVerfG to 
dialogue with the CJEU; on the other hand, an instrument 
characterized by the risk of turning  into a deadly trap. Faced 
with a position of the CJEU that the BVerfG does not share or 
does not understand, the BVerfG only has two solutions: the first 
is  to abdicate its role, and to submit itself,  to the interpretation 
of the Court of Luxembourg, recognizing the absolute primacy 
of Union law; the other is  to discard  one of the founding 
principles of Union law, represented by the binding efficacy erga 
omnes of the judgments of the CJEU.  
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2.3. The principle of conferral. 
 
Also in Weiss II the BVerfG recalls the principle of conferral as a 
fundamental cornerstone: 
 
“The combination of the broad discretion afforded the institution in 
question together with the limited standard of review applied by the 
Court of Justice of the European Union clearly fails to give sufficient 
effect to the principle of conferral and paves the way for a continual 
erosion of Member State competences. 
For safeguarding the principle of democracy, it is imperative that the 
bases for the division of competences in the European Union be 
respected. The finality of the European integration agenda 
(Integrationsprogramm) must not undermine the principle of conferral, 
one of the fundamental principles of the European Union”. 
 
Conferral and ultra vires doctrine are linked: an act that exceeds 
the competences that member states have consciously intended 
to transfer to the Union is ultra vires. The (poisonous) shade of 
the BVerfG’s judgment concerns the fact that the principle of 
conferral could be violated due to the effects produced by two 
elements: the wide discretion that the Treaty recognizes to the 
ECB, and the “limited standard of review” that the CJEU carries out 
with regard to its decisions, especially those relating to monetary 
policy functions.  
 
2.4. Proportionality. 
 
The proportionality test, as seen also in Gauweiler and in the 
Banking Union ruling, is the landing point of the assessment of 
the decision taken by the ECB. In Gauweiler, that test concerned 
the effects of the measure adopted by the ECB and, in particular, 
its possible encroachment into the field of economic policy. In the 
Banking Union ruling, proportionality related to the secondary 
law of the Union (the SSM Regulation). If, in the first case, the 
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conclusion of the test proved to be positive as it revolved around 
the argument about the direct and/or indirect effects of the 
decision, and in any case not without disagreements with the 
CJEU, in the Banking Union case, the conclusion of the test was 
positive, provided that the SSM Regulation was interpreted 
strictly. 
 
All in all, on the argumentative level, things are not very 
different in Weiss, as can be deduced from the official quote: 
 
“In the context of delimiting the competences between the European 
Union and the Member States, the principle of proportionality and the 
overall assessment and appraisal it entails are of great importance with 
regard to the principles of democracy and the sovereignty of the people. 
Disregarding these requirements potentially shifts the bases for the 
division of competences in the European Union, undermining the 
principle of conferral. 
A programme for the purchase of government bonds only satisfies the 
principle of proportionality if it constitutes a suitable and necessary 
means for achieving the aim pursued; the principle of proportionality 
requires that the programme’s monetary policy objective and the 
economic policy effects be identified, weighed and balanced against one 
another. Where a programme’s monetary policy objective is pursued 
unconditionally and its economic policy effects are ignored, it 
manifestly disregards the principle of proportionality enshrined in 
Article 5(1) second sentence and Article 5(4) of the Treaty on European 
Union”. 
 
At first glance, the position expressed seems well in line with 
Gauweiler: there are, in fact, no new arguments. However, in this 
case the conclusion is different, and one then wonders what went 
wrong. We believe that the answer must not be seen in a different 
application of the principle of proportionality, or in its re-
formulation by the BVerfG in Weiss II, compared to the previous 
ones. The answer, in fact, lies in the fact that, in Weiss II, the 
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BVerfG believes that insufficient elements have been provided to 
assess compliance with that same principle44. In short, we are not 
faced with a revision of the principles, as applied by the BVerfG, 
nor with a re-foundation of the theories on the counter-limits of 
the German system. Instead, according to the BVerfG, we are 
faced with a different factual situation, which revolves around 
motivation, clarity, and statements of reason: a question, 
therefore, of alleged unavailability of sufficient elements of 
evaluation: 
 
“The fact that the European System of Central Banks has no mandate 
for economic or social policy decisions does not rule out that effects of a 
programme for the purchase of government bonds on, for example, 
public debt, personal savings, pension and retirement schemes, real 
estate prices and the keeping afloat of economically unviable companies 
are taken into account in the proportionality assessment pursuant to 
Article 5(1) second sentence and Article 5(4) of the Treaty on European 
Union and – in an overall assessment and appraisal – weighed against 
the monetary policy objective that the programme aims to achieve and 
is capable of achieving”. 
 

 
44 According to P. Nicolaides, in Weiss II, instead, the BverfG invented a new 
concept of proportionality. In his view: “It is a new test because the notion of 
proportionality does not require balancing between ‘conflicting’ policy 
objectives but an assessment as to whether a certain policy objective cannot 
be achieved with less interventionist or distortionary means so that EU action 
‘shall not exceed what is necessary to achieve’ the particular policy objective. 
Balancing is carried out only when the Treaty requires so, as for example, in 
Article 106(2) or Article 107(3) TFEU. No such balancing obligation is imposed 
on the ECB by the Article 127 TFEU”. See P. NICOLAIDES, The Judgment of the 
Federal Constitutional Court of Germany on the Public Sector Asset Purchase 
Programme of the European Central Bank: Setting an Impossible and Contradictory 
Test of Proportionality, 15 May 2020, available at: https://eulawlive.com. 
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It is not the Court’s legal reasoning that does not convince; the 
principles have undergone no relevant transformation from 
Pringle, to Gauweiler, to Weiss (passing through Landeskreditbank-
Banking Union). It is the alleged hardship that the BverfG shows 
in understanding the factual context, the assumptions and the 
reasons for the decision first of the ECB and then of the CJEU. 
 
PART III –THE BVERFG’S ASSESSMENT: CRITICISM AND 
OPPORTUNITIES. 
 
The previous remarks bring us to the real Gordian knot of the 
ruling, i.e. the statement of reason of the decisions (both that of 
the ECB and that of the CJEU). If, for a moment, the decision is 
considered out of its procedural content the real core of the 
question seems to be that both the CJEU and the ECB reasoning 
justifying proportionality are unsatisfactory.  

 
One of the few good things of the BVerfG decision is that it frees 
the language from the shackles of political correctness. Once an 
important constitutional court labels the decision of the Supreme 
Court of the EU as “incomprehensible” and “arbitrary”, caution 
is thrown out of the window and into the wind. Yet, vigorous 
debate may (hopefully) come through the door, and no one 
(including the BVerfG) can expect that honest criticism will be 
spared in the name of a sense of etiquette that is absent in the 
subject-matter of such criticism.  
 
In this spirit, it is neither rude, nor unfair, so say that the 
BVerfG’s appraisal of the facts, the key point of its decision, is 
grossly mistaken. In the following points we will explain why, in 
our view, the May ruling was not the BVerfG’s finest hour (1), 
but also what underpinning reasons may explain the Court’s 
mistakes, and, in this light, what useful lessons may be drawn 
(2). 
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1. A critical assessment of the BVerfG’s position. 
 
1.1. The statement of reasons as the BVerfG’s ruling’s punctum 
crucis: both CJEU and ECB fail to assess proportionality. 
 
Someone who has followed the previous reasoning, trying to 
find the differences between the BVerfG’s earlier case law, on one 
side, and  Weiss II, on the other, will probably realize that  the 
arguments that the BVerfG uses in Weiss II are not very different 
from those already used in Gauweiler II, with the relative critical 
clarifications to the judgment of the CJEU. However, this time 
the BVerfG considers unsatisfactory the availability of elements  
needed in order to formulate a judgment. In Gauweiler II, the 
BVerfG concluded that, if an instrument does not directly pursue 
monetary policy objectives, it cannot qualify as falling within the 
scope of this policy. The indirect objectives would therefore be 
irrelevant.45 The CJEU, however, from Pringle to Gauweiler, in 
Weiss, believes that the existence of indirect effects at the level of 
economic policy is never, by itself, capable of producing the re-
qualification of a monetary policy instrument into something 
different: in fact, positive and negative effects, of an indirect 
nature, in terms of economic policy are inevitable for any 

 
45 See T. TRIDIMAS - N. XANTHOULIS, A Legal Analysis of the Gauweiler Case: 
Between Monetary Policy and Constitutional Conflict, in Maastricht Journal of 
European and comparative law, 2016, 23, 17-39; M. VAN DER SLUIS, Maastricht 
revisited: Economic constitutionalism, the ECB, and the Bundesbank, in M. Adams, 
F. Fabbrini, P. Larouche (eds.), The constitutionalization of European Budgetary 
Constraints, Oxford, 2014, 105-123, who criticize such point of the judgement. 
In particular, it should be noted that this approach, where it allows to qualify 
the same measure as monetary or economic policy regardless of its effects, 
leaves too much discretion to the ECB. 
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monetary policy measure. What matters, therefore, are the goals, 
not the instruments46. 
 
As regards substance, in Weiss II the BVerfG considered that 
neither the CJEU nor the ECB provided sufficient elements to be 
able to assess the compatibility of the decision to initiate the PSPP 
in light of the principles of the Treaty and the constraints placed 
on the action of the ECB itself. With regard to the CJEU, the 
BVerfG summarizes its position as follows: 
 
“Where fundamental interests of the Member States are affected, as is 
generally the case when interpreting the competences conferred up- on 
the European Union as such and its democratically legitimated Eu- 
ropean integration agenda (Integrationsprogramm), judicial review 
may not simply accept positions asserted by the European Central Bank 
without closer scrutiny.  
The combination of the broad discretion afforded the institution in 
question together with the limited standard of review applied by the 
Court of Justice of the European Union clearly fails to give sufficient 
effect to the principle of conferral and paves the way for a continual 
erosion of Member State competences”.  
 
With regard to the ECB, the BVerfG summarizes its position as 
follows:  
 
“A programme for the purchase of government bonds only satisfies the 
principle of proportionality if it constitutes a suitable and nec- essary 
means for achieving the aim pursued; the principle of propor- tionality 
requires that the programme’s monetary policy objective and the 
economic policy effects be identified, weighed and balanced against one 
another. Where a programme’s monetary policy objective is pursued 

 
46 This position, clearly set out in Gauweiler I, had an important precedent in 
ECJ, Pringle, C-370/12, judgment of 27 November 2012, para. 54-55. 
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unconditionally and its economic policy effects are ignored, it 
manifestly disregards the principle of proportionality  
 
The fact that the European System of Central Banks has no mandate for 
economic or social policy decisions does not rule out that effects of a 
programme for the purchase of government bonds on, for example, public debt, 
personal savings, pension and retirement schemes, real estate prices and the 
keeping afloat of economically unviable companies are taken into account in 
the proportionality assessment pursuant to Article 5(1) second sentence and 
Article 5(4) of the Treaty on European Union and – in an overall assessment 
and appraisal – weighed against the monetary policy objective that the 
programme aims to achieve and is capable of achieving”.  
 
Thus, in essence the BVerfG’s ruling accuses the CJEU of letting 
the ECB “review itself” (para. 145), and both the ECB and the 
CJEU of “completely disregarding” the economic policy effects 
of PSPP, and this because both the central bank and the court 
failed to provide a rationale for their actions. In this crucial step, 
all played on motivation, lies the real point of disagreement 
between the BVerfG and the CJEU. A disagreement that, starting 
from a different evaluation of the factual elements, becomes an 
institutional conflict. This is, necessarily, the point where we 
must base our critical appraisal of the ruling, which we shall 
develop in the following two points. First, we discuss the ECB’s 
justification of proportionality, and then the CJEU’s assessment 
of it. 
 
 
1.2. Was the BVerfG right? (I). The ECB’s assessment of 

proportionality. 
 
According to the BVerfG, “The PSPP’s monetary policy objective is 
in principle not (yet) objectionable (see aa below). However, by 
pursuing that objective unconditionally while ignoring the economic 
policy effects resulting from the programme, the ECB manifestly 
disregards the principle of proportionality enshrined in Article 5(1) 
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enshrined in Art. 5(1) second sentence and Art. 5(4) TEU”.  And this, 
because: “it is not ascertainable that the ECB Governing Council did 
in fact consider and balance the effects that are inherent in and direct 
consequences of the PSPP...” 
 
The effects, and direct consequences, which in the BVerfG’s 
opinion, were not balanced by the ECB, include (i) “The 
refinancing conditions of the Member States” and “the fiscal policy 
terms under which the Member States operate” (paras. 170-171) (ii) 
“the effects of the PSPP on the banking sector “by transferring 
large quantities of government bonds, including high-risk ones, to the 
balance sheets of the Eurosystem, which significantly improves the 
economic situation of the relevant banks and increases their credit 
rating” and “creates an incentive for banks to increase lending despite 
the low level of interest rates” (para. 172)  (iii) “the risk of creating real 
estate and stock market bubbles as well as the economic and social 
impact on virtually all citizens, who are at least indirectly affected inter 
alia as shareholders, tenants, real estate owners, savers or insurance 
policy holders” (para. 173) or (iv) the risk that PSPP, by improving 
financing conditions “allows economically unviable companies to 
stay on the market since they gain access to cheap credit” (para. 174) 
and (v) the fact that “the longer the programme continues and the 
more its total volume increases, the greater the risk that the ESCB 
becomes dependent on Member State politics as it can no longer simply 
terminate and undo the programme without jeopardising the stability 
of the monetary union” (para. 175). 
In light of such important effects and considerations, “it would 
have been incumbent upon the ECB to weigh these effects and balance 
them, based on proportionality considerations, against the expected 
positive contributions to achieving the monetary policy objective the 
ECB itself has set” (para. 176).  
However, according to the BVerfG, in what is perhaps its 
conclusive statement: 
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“It is not ascertainable that any such balancing was conducted, neither 
when the programme was first launched nor at a any point during its 
implementation; it is therefore not possible to review whether it was still 
proportionate to tolerate the economic and social policy effects of the 
PSPP, problematic as they may be in respect of the order of 
competences, or, possibly, at what point they have be- come 
disproportionate. Neither the ECB’s press releases nor other public 
statements by ECB officials hint at any such balancing having taken 
place” (para. 176).  
 
Thus, PSPP’s monetary policy goals were admissible, but its 
side-effects had to be taken into consideration, and, since they 
were not taken into consideration at all, the ECB’s actions could 
not be considered proportionate.  
 
There is just one problem with this otherwise crisp and linear 
reasoning: it is not based on actual facts. An examination, even if 
not particularly in-depth, of the documents made available by 
the ECB in support of the PSPP makes it quite easy to judge as 
unsatisfactory the complaints  made by the BVerfG. 47  The 

 
47 See the analysis available at: https://www.ecb.europa.eu/pub/economic-
bulletin/articles/2019/html/ecb.ebart201902_01~3049319b8d.en.html#toc, 
where the ECB highlights that the programme was launched following an 
evaluation based on at least these elements: 
“Following a double-dip recession in the wake of the financial and sovereign 
debt crises, the euro area experienced a prolonged period of deleveraging, an 
atypically shallow recovery and persistently weak inflation. Bank lending 
conditions started to deteriorate and loan volumes (in particular those 
involving non-financial corporations) to contract at the end of 2011. Persistent 
weakness in the underlying growth momentum perpetuated capacity 
underutilisation, as also visible in high levels of unemployment. Inflation 
rates exhibited a protracted downward trend (...). Euro area inflation was 
generally projected to remain weak and fall over time (...) from 1.1% to 0.7% 
in 2015 and from 1.4% to 1.3% in 2016. (b) During the period 2015-2018 net 
asset purchases under the APP were the principal instrument of monetary 
policy and their size and duration were linked to achieving a sustained 
adjustment in the path of inflation towards price stability. (c) The APP, in 
conjunction with the other monetary policy measures, has provided a 
substantial contribution to the economic recovery and the formation of 
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elements made available by the ECB also confirm the 
completeness of the analysis carried out in support of the PSPP48.  
 
It seems, therefore, that it was the BVerfG that neglected these 
elements, rather than the ECB. More specifically, the 
considerations that the BVerfG makes regarding the potentially 
unwanted effects of the programme, e.g. the effects on banks’ 
balance sheets, risk of real  estate bubbles, capital markets, 
insurance policies, etc (par. 171-173) are belied by the internal 
analysis that supported the ECB’s decisions. This analysis was 
made regularly available to the public in the ECB’s Economic 
Bulletin, and further comprehensive information can be found on 
the ECB’s website.  
 
 
A cursory glance at the latter shows that the effects of 
accommodative policies and programs (such as the PSPP) and 
their side-effects was a central concern for the ECB. In 2020 alone 
such reflections have been part of the remarks offered by the 
ECB’s President, 49 or Board members such as Philip Lane,50 or 

 
inflation expectations. According to calculations by Eurosystem staff, the 
overall impact of the policy measures adopted since mid-2014 on the euro area 
inflation rate is estimated to be around 1.9 percentage points cumulatively 
between 2016 and 2020, with the strongest impact being felt in 2016 and 2017. 
The impact on real GDP growth is of a similar size”. 
48 See Monetary policy and bank stability: the analytical toolbox reviewed, European 
Central Bank Working Paper Series, No 2377, February 2020. 
49 Closing remarks by Christine Lagarde, President of the ECB, on the occasion 
of the presentation of the ECB Annual Report 2018 at the European 
Parliament, Strasbourg, 11 February 2020 (impact of unconventional 
measures on banks’ balance sheets and households). 
50  “Low inflation: macroeconomic risks and the monetary policy stance” 
Keynote speech by Philip R. Lane, Member of the Executive Board of the ECB, 
at the financial markets workshop of the Economic Council 
(Finanzmarktklausur des Wirtschaftsrats der CDU), Berlin 11 February 2020.  
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Yves Mersch.51  These, in turn, give continuity to a long and 
regular line of remarks, which stretch their way back to 2019,52 
2018,53 2017,54 2016 or 2015.55  
 
The fact that the list is long to the point of exhaustion does not 
mean that one is not entitled to disagree with the ECB’s 
assessment of the situation. Yet, the BVerfG does not do that, nor 
does it quote from the ECB’s myriad of materials or statements 
to express such disagreement. Rather, it  contents itself with 
saying that “It is not ascertainable that any such balancing was 
conducted, neither when the programme was first launched nor at a any 
point during its implementation”. In light of the information 
available, it seems that the ECB’s balancing exercise was “not 
ascertainable” only for someone unwilling to see it56.  

 
51  ”Asset price inflation and monetary policy|Keynote speech by Yves 
Mersch, Member of the Executive Board of the ECB and Vice-Chair of the 
Supervisory Board of the ECB, at the celebration of INVESTAS’ 60th 
anniversary, 27 January 2020. 
52 Philip Lane “Monetary policy and below-target inflation” speech at the 
Bank of Finland conference on Monetary Policy and Future of EMU, 1 July 
2019. 
53   “Making our monetary union stronger and more resilient”. Speech by 
Benoît Cœuré, Member of the Executive Board of the ECB, at the 
Finanzmarktklausur of the CDU Wirtschaftsrat, Berlin, 14 March 2018.  
54  Mario Draghi “The interaction between monetary policy and financial 
stability in the euro area" Keynote speech by Mario Draghi, President of the 
ECB, at the First Conference on Financial Stability organised by the Banco de 
España and Centro de Estudios Monetarios y Financieros, Madrid, 24 May 
2017 
55 Victor Constancio “Central banks with large balance sheets (slides from the 
presentation)”. Presentation by Vítor Constâncio, Vice-President of the ECB, 
for the panel discussion “Central banks with large balance sheets” at the U.S. 
Monetary Forum in New York City, 27 February 2015. See also “Monetary 
policy and the euro area problem”. Speech by Vítor Constâncio, Vice-
President of the ECB, at the 18th Euro Finance Week, 
Frankfurt, 16 November 2015. 
 
56 As a symptom of this bizarre state of affairs, on the 11 February 2020, Mrs. 
Isabel Schnabel, ECB Executive Board Member delivered a speech at the 
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Thus, by way of synthesis, the elements of proper motivation and 
statement of reasons connect Weiss with Gauweiler and the 
Landeskreditbank-Banking Union trial. In both precedents, the 
profile of statement of reason is crucial and decisive: in Gauweiler, 
in order to allow to make that same assessment, about the limits 
between monetary and economic policy, and about the 
discretion of the ECB, which is now relevant in Weiss; in 
Landeskreditbank-Banking Union, in order to evaluate the exercise 
of the discretion of the ECB when applying art. 70 (4) and, in this 
context, the possible “supportive” role of Administrative Board 
of Review. Yet, the BVerfG failed to assess the facts to see 
whether the ECB actually did what it accused it of doing, and 
jumped directly to the conclusion. 
 
1.3. Was the BVerfG right? (II). The CJEU on the ECB’s statement 
of reasons and proportionality. 

 
Juristische Studiengesellschaft in Karlsruhe, titled “Narratives about the 
ECB’s monetary policy – reality or fiction?” where she assessed the ECB’s 
actual stance, and the facts associated to its policy implementation against the 
accusations sustained in Germany, which, she argued “have no basis in fact”, 
and, more worrying, “are taking place in an atmosphere of rising aggression 
and a coarsening of the language". She went on to explicitly address questions 
such as “Are German savers being expropriated?”, “Does monetary policy 
create zombie firms?” as well as the issue of “Monetary policy and asset 
bubbles”, pointing at facts and statistics, to conclude that “many of the 
narratives about monetary policy cannot withstand careful analysis”. Save for 
the fact that her speech was more specifically focused on negative interest 
rates (although she wrapped her remarks in the broader context of 
unconventional tools, including PSPP) it could have been a speech written in 
response to the BVerfG’s ruling, to address its accusations, except for the fact 
that it was given 3 months before the ruling, at the same city, a 25-minutes 
walk away from the BVerfG building. The speech’s Kassandra-like notes are 
as remarkable as the BVerfG’s seeming obliviousness to the ECB’s efforts to 
go to its very doorstep to address with facts the exact same concerns that, in 
the Court’s view, were being ignored by the ECB:  
https://www.ecb.europa.eu/press/key/date/2020/html/ecb.sp200211_1~
b439a2f4a0.en.html 
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The BVerfG tried to justify its different position in several 
paragraphs of its  decision (116, 123, 133, 134, 135, 137, 140, 156, 
166, 171-173), but above all in paras. 135-140: 
 
“In its Order of Referral of 18 July 2017, the Second Senate reiterated 
this criticism, emphasising that determining whether an act constitutes 
a measure of monetary policy or economic policy should not be limited 
to assessing the objective pursued and the means employed but should 
also give consideration to relevant effects resulting from the measure in 
question (cf. referred question 3 lit. a to c and referred question 4). In 
view of this, the Court recalled that such effects can only be considered 
‘indirect’ if they are connected to the challenged measure only through 
additional intermediate measures and if they do not constitute 
consequences that are foreseeable with certainty. By contrast, effects can 
no longer be qualified as being indirect in nature if the economic policy 
effects of a measure are intended or knowingly accepted, and these 
effects are at least comparable in weight to the monetary policy objective 
pursued […]. 
As regards the distinction between economic policy and monetary 
policy, the CJEU accepts the proclaimed objectives of the ECB as fact 
without further scrutiny and without regard to foreseeable and/or 
intended – perhaps even primarily so – consequences of the programme 
in the areas of economic and fiscal policy, the possibility of which the 
ECB at the very least knowingly accepted; in doing so, the CJEU allows 
the ESCB to decide autonomously on the scope of the competences 
conferred upon it by the Member States […]. Such an understanding 
of competences does not sufficiently give consideration to the principle 
of conferral and the necessity of interpreting the ECB’s mandate in a 
restrictive manner […], given that it de facto affords the ECB a 
(limited) competence to decide on its own competences.  
The CJEU expressly acknowledges the economic policy dimension of the 
asset purchase programme yet declares this aspect to be irrelevant in 
view of the monetary policy objective purportedly pursued. As a result, 
the CJEU allows asset purchases even in cases where the purported 
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monetary policy objective is possibly only invoked to disguise what 
essentially constitutes an economic and fiscal policy agenda. In this 
respect, the CJEU simply accepts, as it did in Gauweiler, the ECB’s 
assertion – despite the substantiated objections challenging this 
assertion – that the PSPP pursued a monetary policy objective, without 
questioning the underlying factual assumptions or at least reviewing 
whether the respective reasoning is comprehensible, and without 
testing these assumptions against other indications that evidently 
argue against the classification as a monetary policy measure. 
Therefore, it is not discussed at all whether there is or was a possibility 
that Member States of the euro area could deliberately issue low-yield 
government bonds as a means to improve their refinancing conditions, 
that certain Member States benefitted more than others from the 
programme, that recent economic studies did not find evidence of the 
purported monetary policy effects [...] and that the programme 
significantly boosted the economic situation and credit rating of 
commercial banks […]. 
As the economic policy effects of the PSPP are disregarded completely, 
the application of the principle of proportionality by the CJEU cannot 
fulfil its purpose, given that its key element – the balancing of 
conflicting interests – is missing. As a result, the review of 
proportionality is rendered meaningless. Relying on the principle of 
proportionality to distinguish between monetary policy and economic 
policy (Art. 5(1) second sentence and Art. 5(4) TEU) implies that a 
programme’s effects can render it disproportionate. Thus, assessing the 
consequences of such a programme is a necessary step in the 
delimitation of competences. Nevertheless, the CJEU’s approach does 
not require weighing the PSPP’s actual contribution to achieving the 
objectives pursued, even though such a contribution is far from 
apparent given that interest rates remain at permanently low levels, 
that the requirements deriving from Art. 126 TFEU and from the 
Treaty on Stability, Coordination and Governance in the Economic and 
Monetary Union (SCG Treaty) must be borne in mind, and that the 
risk of “reversal effects” discussed in public finance research increases 
over time [...]. Nor does the review of proportionality conducted by the 
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CJEU give consideration to the economic and social policy effects of the 
PSPP. The fact that the ESCB has no mandate for economic or social 
policy decisions, even when using monetary policy instruments, does 
not rule out taking into account, in the proportionality assessment 
pursuant to Art. 5(1) second sentence and Art. 5(4) TEU, the effects 
that a programme for the purchase of government bonds has on, for 
example, public debt, personal savings, pension and retirement 
schemes, real estate prices and the keeping afloat of economically 
unviable companies, and – in an overall assessment and appraisal – 
weighing these effects against the monetary policy objective that the 
programme aims to achieve and is capable of achieving. In the manner 
applied by the CJEU, the principle of proportionality is neither a 
suitable means for compensating the insufficient limits of the ESCB’s 
competences in terms of its elements (‘broad discretion’) nor for 
weighing the encroachment upon the competences of the Member States 
[...]. Rather, the CJEU’s approach ultimately entails that the ECB is 
free to choose any means it considers suitable even if the benefits are 
rather slim – compared to possible alternative means –, while collateral 
damage is high”. 
 
The above quotation ensures that no one can accuse us of being 
unfair to the BVerfG when we summarize its interpretation of 
the CJEU’s assessment of PSPP as follows: (i) the CJEU accepts 
the proclaimed objectives of the ECB as fact without further 
scrutiny or regard to the PSPP economic consequences; (ii) 
although the CJEU acknowledges the economic policy 
dimension of the asset purchase programme, it declares this 
aspect to be irrelevant in view of the monetary policy objective 
purportedly pursued; and (iii) the CJEU’s proportionality 
analysis cannot fulfil its purpose because the balancing of 
conflicting interests is missing, and this, in turn, because the 
economic policy effects of the PSPP are disregarded completely.  
 
These considerations would be a cause for concern about the 
quality of the rule of law in the EU even for the most cynical 
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observer. There is just one problem: they are based on an 
appraisal of the facts that is wrong, as one might wonder 
whether the the BVerfG was actually considering the right  CJEU 
judgement. 
 
In paragraphs 34-41 of Weiss I the Court stated its position in this 
respect. A careful reading of that ruling shows that the Court did 
not neglect to consider the factual and macroeconomic elements 
underlying the decision to launch the PSPPP. It held, in fact, that:  
(i) the initial ECB Decision (2015/774) made reference to the 
ECB’s objectives, the economic context justifying the program, 
and the tools to give it effect; (ii) subsequent decisions included 
explanations of the reasons for the amendments that those 
decisions introduced, and (iii) the documents published by the 
ECB at the time supplemented the reasoning, and justified the 
choices.57 
 
Furthermore, the Court observed, along the life of the program 
the ECB accompanied its actions with explanations of the 
changes in the program or its evolution, including press releases, 
press conferences, or studies of the ECB’s Economic Bulletin, 

 
57 In Weiss at 34-36 the Court held that: “In the present case, recitals 3 and 4 of 
Decision 2015/774 outline the objective of the PSPP, the economic context justifying 
the establishment of that programme as well as the mechanisms for bringing about the 
intended effects of the programme. 
While the statements of reasons for Decisions 2015/2464, 2016/702 and 2017/100 do 
not reproduce those reasons relating to the PSPP, they do include explanations 
concerning the considerations underpinning the amendments which those decisions 
made to the rules governing the PSPP. 
Furthermore, various documents published by the ECB at the time when each 
of those decisions was adopted supplement the reasoning given in the 
decisions by setting out, in detail, the economic analyses underpinning the 
decisions, the various options considered by the Governing Council and the 
reasons justifying the choices made, in the light, in particular, of the observed 
and anticipated effects of the PSPP. 
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which showed that side effects were necessarily taken into 
consideration.58  
 
Thus, in the Court’s view, the ESCB did carry out consistent 
explanation of its actions, based on the presence of persistently 
low levels of inflation and the exhaustion of the instruments 
normally used for the conduct of its monetary policy.59 The CJEU 
thus concluded that (par. 42) “[h]aving regard to the principles 

 
58 In Weiss  paras. 37-41, the CJEU held that: “Thus, as the Advocate General has 
observed at points 133 to 138 and 144 to 148 of his Opinion, the successive decisions 
of the ECB relating to the PSPP have consistently been clarified by the publication of 
press releases, introductory statements of the President of the ECB at press 
conferences, accompanied by answers to the questions raised by the press, and by the 
accounts of the ECB Governing Council’s monetary policy meetings, which outline 
the discussions within that body. 
In that regard, attention should be drawn in particular to the fact that those accounts 
include, inter alia, explanations of the upward then downward trends in the monthly 
volume of purchases of bonds and of the reinvestment of the sums received on maturity 
of the bonds. They show, in that context, that the potential side effects of the PSPP, 
including its possible impact on the budgetary decisions of the Member States 
concerned, were taken into account. 
The President of the ECB explained at successive press conferences that it was the 
exceptionally low level of inflation rates, by comparison with the objective of 
maintaining price stability by returning annual inflation rates to levels closer to 2%, 
that justified establishing the PSPP and making regular adjustments to that 
programme. Indeed, prior to the adoption of Decisions 2015/774, 2015/2464, 
2016/702 and 2017/100, the annual rate of inflation was, respectively –0.2%, 0.1%, 
0.3% and 0.6%. It was only at his press conference on 7 September 2017 that the 
President of the ECB announced that the annual rate of inflation had reached 1.5%, 
thus approaching the target. 
In addition to the various documents mentioned in paragraph 37 of this judgment, 
which were made available both at the time when the PSPP was set up and whenever 
that programme was reviewed and amended, mention can also be made of the 
publication, in the ECB’s Economic Bulletin, of general analyses of the monetary 
situation in the euro area and of a number of specific studies dealing with the effects 
of the APP and the PSPP”. 
 
59 Weiss para. 41. 
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referred to in paragraphs 31 to 33 of this judgment, those factors 
establish that the ECB duly stated the reasons for Decision 2015/774”. 
 
Therefore, the CJEU’s “incomprehensible” and “arbitrary” 
assessment did simply what the BVerfG failed to do: look at the 
ECB’s actual statements and analyses that accompanied the 
controversial Decisions, and their implementation.  
 
This assessment of facts and evidence continued through paras. 
53-70, where the CJEU engaged in painstaking efforts to explain 
that the effects in the real economy are an inevitable feature of 
monetary policy measures, unconventional or conventional. 
More importantly, in paras. 71-100 the Court explained why, in 
its view, the reasons offered by the ECB rendered the measure 
proportionate: it was based on a goal (achieving inflation rates 
below, but close to 2%) in line with other central banks’ practice, 
and based on an economic analysis not vitiated by an error of 
assessment; (ii) it did not appear that the same effects could be 
achieved by means of other type of monetary measures, 
nlselective as to the Member States affected, but was selective 
about the type of collateral) and were meant to be temporary 
(they were regularly reassessed in light of the achievement of the 
desired objectives); and (iii) measures were adopted to limit and 
compartmentalize losses (e.g. each NCB would buy securities 
from issuers in its own jurisdiction, and the only losses to be 
shared corresponded to eligible international organizations); 
and, (iv) in any event, any losses would be allocated in 
accordance with Articles 32(5) and 33 of the ESCB/ECB Protocol, 
i.e. against the ECB’s general reserve fund, and (if necessary) 
against the monetary income of the relevant financial year in 
proportion to the paid-up shares of NCBs in the ECB.  
 
 
2. Some possible lessons. 
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If something becomes clear of the preceding analysis is that the 
BVerfG overlooked so many important facts that its view cannot 
be considered, in itself, as a valid ground to reassess the 
foundations of the Banking and Monetary Union. Nonetheless, 
devoid of its factual mistakes, some of the Court’s intuitions are 
sensible, and properly reformulated may provide valid lessons 
for a way forward, in two directions: one, the coordination of 
accountability mechanisms at a national and EU level (2.1.), and, 
two, the meaning of judicial review of monetary decisions (2.2.)  
 
2.1. Accountability levels and their coordination. 
First, let us focus on the BVerfG’s emphasis on the need that the 
ECB provides reasons, or justifies its policy decisions, and its 
implications for accountability. 
 
The omission by the BVerfG of so many relevant facts from its 
analysis merits per se some reflection. One possible explanation 
can be found in two references in the BVerfG’s ruling. 
Paragraphs 82-83 of the BVerfG ruling state that, on 30 and 31 
July 2019 the Second Senate conducted an oral hearing, with the 
participation of list of expert third parties, to which the ruling 
adds, in particularly succinct fashion  that“The ECB chose not to 
participate in the oral hearing” (para. 83). Yet, in doing so, the ECB  
did not follow the same course of action that it had set in 
Gauweiler, where Yves Mersch participated in the oral hearing 
before the BVerfG.60 
 
It is possible that the ECB made a balancing exercise, and decided 
that the unclear benefit of clarifying its position expressly in the 
hearings (where it had little to add to the multiple publications 

 
60 https://www.ecb.europa.eu/press/key/date/2016/html/sp160216.en.ht
ml 
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and statements) carried a disproportionate risk of giving rise to 
a perception that the ECB only listened to the authorities of one 
particular country. 61  However, in doing so, it may have 
underestimated the BVerfG’s saturation level.  
 
In addition to this, and in relation to the ECB’s “balancing and 
proportionality” assessment, one should again consider the 
BVerfG’s statement that “Neither the ECB’s press releases nor 
other public statements by ECB officials hint at any such balancing 
having taken place”  (para. 176), and that focusing “it is not 
ascertainable from Decision (EU) 2015/774 of the ECB Governing 
Council of 4 March 2015 on the PSPP nor from subsequent Decisions 
(EU) 2015/2101, (EU) 2015/2464, (EU) 2016/702, (EU) 2017/100 and 
the Decision of 12 September 2019 that these decisions contained, or 
were based on, the required balancing of the monetary policy objective 
against the economic policy effects resulting from the means used to 
achieve it” (para. 167). Since this is not actually what emerges if 
one looks carefully at all the elements of the case, it might be 
possible to reconstrue the BVerfG’s words in a more deferential 
fashion to mean that since the text of the controverted Decisions 
did not contain a balancing exercise, or proportionality 
assessment, there was a prima facie evidence that such exercise 
had not taken place. In fact, the Decisions themselves were the 
primary evidentiary source to determine the existence of a 
balancing exercise. If we put this together with the total absence 
of quotations of ECB publications or official statements, quite 
possibly the BVerfG did not consider it part of its job to dig up 
those publications or statements: rather, it was  the ECB’s job to 
supply them (in light of the prima facie evidence arising from the 
text of the Decisions themselves).  

 
61 Participation in the proceedings before the BVerfG for the Gauweiler case 
resulted in a question from MEP Muscardini. See the response published in 
10 September 2013 in the ECB’s site: 
https://www.ecb.europa.eu/pub/pub/intco/html/index.en.html. 
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This would still be a very formalistic view, one that would either 
(i) impose on legal acts intended to apply across all the EU a 
format (i.e. the inclusion of a balancing and proportionality 
exercise in the text of the Decision) to fit the peculiarities of a 
single Member State; or (ii) require an EU institution, like the 
ECB, to absolve itself in front of domestic courts (since, arguably, 
its involvement in BVerfG proceedings could have had the effect 
of triggering more such challenges). However, at least it would 
be a view not fully disconnected to reality.  
 
Furthermore, duly filtered through a more constructive lens, the 
view that the balancing exercise predating a decision by an EU 
institution (ECB) needs to be more apparent to the constitutional 
powers of the Member States where that decision has to be 
implemented is not unreasonable. The ECB may be an EU 
institution, but it is one that sits in the middle of a complex 
system (the ESCB) that executes its operations in a decentralized 
manner. Yet, some of the details of this decentralized 
architecture, and its implications for implementation, became 
apparent only with the Weiss (before the CJEU), which is not an 
ideal situation.  
 
Furthermore, the ECB presents an Annual Report on monetary 
policy,62 and an Annual Report on supervision,63 and regularly 
engages in debate with the European Parliament (through its 
ECON Committee), for both its monetary function (the Monetary 
Dialogue64) and supervisory function (the Banking Dialogue65), 
to which one must add the frequent (and growing) number of 

 
62 https://www.ecb.europa.eu/pub/annual/html/index.en.html 
 
63 https://www.bankingsupervision.europa.eu/press/publications/annual-report/html/index.en.html 
 
64 https://www.europarl.europa.eu/committees/en/econ/econ-policies/monetary-dialogue 
 
65 https://www.bankingsupervision.europa.eu/press/tvservices/hearings/html/index.en.html 
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questions from MEPs. 66  As much as the system can be 
improved,67 it results in a constant flow of information, which 
would (or should) have been more than enough to dispel any 
doubts by the BVerfG that the ECB was considering the side 
effects of its policies, and no one exposed to that forum could 
honestly say that  the ECB and its officials refuse to engage with 
questions or objections.  
 
 
Therefore, something must have gone quite wrong in the way 
the information and debate at the EU level was shared at the 
national level. This presents an opportunity for greater 
interparliamentary collaboration (between national parliaments 
and the European Parliament), to be promoted with the Lisbon 
structure. Whereas the ECB President and officials can 
participate in national hearings only sparingly to preserve their 
independence, there is nothing against a greater coordination 
between national hearings involving National Central Banks 
(NCBs) officials and EU hearings involving ECB officials, to 
ensure that the same message resonates across the EU, and is 
subject to an enhanced level of scrutiny, thus leaving sufficient 
room for varying degrees of intensity on different issues, so as to 

 
66 https://www.ecb.europa.eu/pub/pub/intco/html/index.en.html. 
 
67 By  no means can someone count us among the conformist ones. See the 
recent report by two of us: M. LAMANDINI – D. RAMOS MUÑOZ, SSM and 
SRM Accountability: What Room for Improvements? ECON briefing paper, 
April 2020, available at: 

https://www.europarl.europa.eu/RegData/etudes/STUD/2020/645711/IP
OL_STU(2020)645711_EN.pdf;  and the contemporary report by R. SMITS, 
SSM and SRM Accountability: What Room for Improvements? ECON briefing 
paper, April 2020, available at:  
 
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/645726/IPOL_STU(2020)6457
26_EN.pdf where one finds suggestions on improvement of the Banking 
Dialogue. 
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duly accommodate national sensitivities. Such two-level 
accountability, far from prejudicial, would be most welcome. 

 
2.2. The standard of review: of economics, dialogue and 
accountability. 

   
One of the things that have been missed in the discussion over 
the correct approach to the review of monetary policy decisions 
is that in the review of the ECB OMT program in Gauweiler, and 
the ECB Decisions on the PSPP in Weiss the CJEU employs a level 
of factual detail that is quite unprecedented for this kind of 
policy decisions. To give one important example, in the United 
States, judges that are not shy to use arguments of policy, 
consider that this proclivity should stop at the water’s edge of 
monetary policy. In Raichle v Federal Reserve Bank of New York 
(which is still cited as valid precedent), the court said that: 
 
It would be an unthinkable burden upon any banking system if its open 
market sales and discount rates were to be subject to judicial review. 
Indeed, the correction of discount rates by judicial decree seems almost 
grotesque, when we remember that conditions in the money market 
often change from hour to hour, and the disease would ordinarily be 
over long before a judicial diagnosis could be made.68   
 
Comparing this standard of review with that of the CJEU is, 
simply, impracticable. This does not mean that the CJEU should 
not advance further, to the extent possible, in its endeavours to 
exercise a demanding and sophisticated standard of review for 
monetary policy decisions: however, the CJEU is quite lonely in 
its endeavour, as it lacks models. In addition, alongside with the 
risk of being too cautious and not exercising meaningful review, 
courts need to consider the risk of being too bold, and, 

 
68 Raichle v. Federal Reserve Bank of New York, 34 F.2d 910 (2d Cir. 1929). 
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ultimately, of looking uninformed or introducing constraints 
that are unsound.  
 
Arguably, the BVerfG’s ruling does this to a certain extent. Its 
criticism of the CJEU’s ruling is that  
 
“The distinction between economic policy and monetary policy is a 
fundamental political decision with implications beyond the individual 
case and with significant con- sequences for the distribution of power 
and influence within the European Union. The classification of a 
measure as a monetary policy matter as opposed to an economic or fiscal 
policy matter bears not only on the division of competences between the 
Eu- ropean Union and the Member States; it also determines the level 
of democratic le- gitimation and oversight of the respective policy area, 
given that the competence for monetary policy has been conferred upon 
the ESCB as an independent authority” (para. 159-160), and that   
“Based on the Judgment of the CJEU of 11 December 2018, a distinction 
between economic policy and monetary policy would be largely 
impossible” (para. 161). 
  
Discussing a few years ago the ECB mandates and Gauweiler  
some of the Authors of this paper noted that, already at that time, 
both the  BVerfG  and the CJEU relied intensely on the distinction 
between economic policy and monetary policy, and that  this 
quite slippery distinction should be approached with caution.69  
The reason is that, although monetary policy is distinguished by 
its goals (price stability in the Euro area) and its tools, it cannot 
be fully dissociated from economic policy. Consider the most 
linear, most orthodox approach to monetary policy, i.e. using 
policy interest rates as a tool to achieves the ultimate goal (price 
stability). This can only be achieved through intermediate effects 

 
69 M. Lamandini, D. Ramos, J. Solana, The European Central Bank (ECB) as a 
catalyst for change in EU Law. Part 1: The ECB's mandates, (2016) Columbia 
Journal of European Law, 23(2), p. 18. 
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in bank rates, or asset prices (and thus bank balance sheets).70 All 
these effects can also be achieved through economic policy 
measures, and, in fact, they are considered by the BVerfG as 
forming part of “economic policy effects” (e.g. paras. 170-175). 
Arguably the CJEU, by referring to “indirect effects” of economic 
policy also indulged in this kind of equivocation, although the 
issue was by no means a central point, like the BVerfG seemed to 
suggest, and it seems that the CJEU touched upon it to express 
the futility of any attempt based on this approach.71 
 
Thus, the statement that “The complete disregard of the PSPP’s 
economic policy effects means that already the determination of the 
ESCB’ s objectives is not comprehensible from a methodological 
perspective” (para. 133) can be read backwards: the BVerfG’s 
conceptualistic distinction between “monetary policy objective” 
and “economic policy effects”  is incomprehensible from a 
methodologically perspective. Anyone doubting this can try to 
identify a monetary policy objective that can be achieved without 
“economic policy effects”, or without effects that could not be 
achieved through economic policy.  
 
Thus, article 127 TFEU and accompanying provisions from the 
ESCB/ECB Protocol do not try to establish a conceptualist 
distinction. Read in a formalist/conceptualist way these 

 
70 https://www.ecb.europa.eu/mopo/intro/transmission/html/index.en.ht
ml. 
 
71“In that connection, it should be recalled that a monetary policy measure 
cannot be treated as equivalent to an economic policy measure for the sole 
reason that it may have indirect effects that can also be sought in the context 
of economic policy […] the Court regarded as indirect effects, having no 
consequences for the purposes of classification of the measures at issue in the 
cases that gave rise to those judgments, effects which, even at the time of 
adoption of the measures, were foreseeable consequences of those measures, 
which must therefore have been knowingly accepted at that time” Weiss at 61-
63.  
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provisions merely carve-out a series of goals (price stability) and 
tools (policy rates, asset purchases, etc) for an independent 
authority. Yet, we are not suggesting that these provisions be 
read in such a way, but in light of the finality of the provision, 
i.e. to protect central bank independence (to help enhance the 
credibility of the body entrusted with the goals and tools) on one 
hand, and the democratic legitimacy of decision to spend, and to 
tax, on the other hand.72 
 
The BVerfG seems to understand this, and in other parts of the 
ruling it points more directly at the threat that unconventional 
measures represent to the ECB’s independence.73 Yet, using the 
conceptualist distinction for that purpose is not only futile; it is 
unsound, and undermines the credibility of Courts as bodies that 
can be entrusted with the review of complex economic decisions. 
Furthermore, getting as far as the BVerfG does without the 
necessary soundness in assessing the facts endangers the same 
independence enshrined in article 130 TFEU that the BVerfG 
wishes to protect. It would be highly ironical that Germany, 

 
72 M. Lamandini, D. Ramos, J. Solana, The European Central Bank (ECB) as a 
catalyst for change in EU Law. Part 1, cit. p. 18. 
 
73 See, for example, the Court’s statement that “Based on the Judgment of the 
CJEU of 11 December 2018, a distinction between 161 economic policy and monetary 
policy would be largely impossible. At the same time, this approach jeopardises the 
independence of the ECB guaranteed in Art. 130 TFEU, as it possibly exposes the 
ECB to political pressure that it make use of the leeway afforded it by the CJEU. The 
broader the scope of the ECB’s mandate, and the further it reaches into areas reserved 
to economic and fiscal policy, the greater the risk that interested parties try to 
influence the ECB’s decision-making” (para. 159), or, later, that “the longer the 
programme continues and the more its total volume increases, the greater the 
risk that the ESCB becomes dependent on Member State politics as it can no 
longer simply terminate and undo the programme without jeopardising the 
stability of the monetary unión” (para. 175). The fact that the possibility of 
political pressure exists does not mean that an actual risk exists. That depends 
on the robustness of the arrangements to guarantee the ECB’s independence. 
It is in analysing the factual basis of such arrangements with some attention 
to detail that a circumspect approach could have been of greater service.  
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which derived in the last two decades the most visible gains from 
the ECB monetary mandate and its conduct of monetary policy, 
may end up violating such independence, jeopardising the euro. 
 
This does not mean that robust accountability arrangements are 
not needed, and that judicial review should not form part of 
them.  In fact, as stated above, there are ways to improve political 
accountability, and, in what concerns judicial accountability, 
unlike in the US, judicial review of monetary policy actions is not 
taboo in the EU, and the CJEU has shown a willingness to probe 
beyond form, and indeed of listening to the BVerfG’s demands. 
In this sense, Weiss builds on many of the foundations laid by 
Gauweiler, but also went much further in analysing the specific 
conditions of the ECB’s policy under the lens of proportionality 
(something without parallels in comparative case law), and it 
arguably did so at the BVerfG’s behest. Had the BverfG not 
decided to sever the ties of dialogue, it could have made another 
preliminary reference, insisting on the issue of the arrangements 
that safeguard both central bank independence and democratic 
legitimacy. This would have transformed the dialogue into an 
iteration where both courts would have zoomed into an 
increasing level of detail, until the actual controversial points 
had been identified. Instead, the BVerfG chose an approach that 
is wrong in tone, facts and substance. The only good news is that 
the ruling’s shortcoming are so evident that it should not be too 
hard to consider it as a faux pas, or a warning, rather than a valid 
precedent for the future… provided the German Court is ready 
to see it that way.  

 
PART IV – WHAT NEXT? CONCLUSIONS AND WAYS 
FORWARD. 
 
The Weiss affair, which culminated in the BVerfG ruling of 5 May 
2020, marks an acute, and in some ways painful, moment of 
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confrontation between the Supreme Courts of the Union. The 
final epilogue is not known at the time of writing74. Even from 
the most painful events, however, some lessons can be drawn. 
From the Weiss case - read in the light of Gauweiler and 
Landeskreditbank-Banking Union - it is possible to draw  important 
lessons. Crises also offer opportunities. And this case confirms 
our view that the CJEU should continue insisting on a robust 
review of acts by other institutions, even if they entail “complex 
economic assessments”. 
 
The BVerfG judgement ends with an atypical solution. The 
Court, in fact, not being able to annul or reform the ruling of the 
CJEU, even if it does not recognize its validity - invites German 
constitutional bodies to act so that the ECB adopts a new decision 
that provides the requested clarifications. Failing that, the 
violation of the Grundgesetz will be deemed ascertained, and the 
Bundesbank will have to cease its participation in the PSPP: 
 
“Following a transitional period of no more than three months allowing 
for the necessary coordination with the ESCB, the Bundesbank may 
thus no longer participate in the implementation and execution of 
Decision (EU) 2015/774, the amending Decisions (EU) 2015/2101 , 
(EU) 2015/2464, (EU) 2016/702 and (EU) 2017/100, and the Decision 
of 12 September 2019, neither by carrying out any further purchases of 
bonds nor by contributing to another increase of the monthly purchase 
volume, unless the ECB Governing Council adopts a new decision that 
demonstrates in a com-prehensible and substantiated manner that the 
monetary policy objectives pursued by the ECB are not disproportionate 
to the economic and fiscal policy effects resulting from the program. On 
the same condition, the Bundesbank must ensure that the bonds already 

 
74  The case is also stimulating new, interesting proposals, on the possible 
evolution of the structure of EU Courts, one of which has been set forward by 
one of the co-Authors of this paper: see M. LAMANDINI - D. RAMOS MUÑOZ, 
Europe and the conundrum of its multiple Constitutions. What next?, to be 
published on EULaw live.  
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purchased under the PSPP and held in its portfolio are sold based on a 
- possibly long-term - strategy coordinated with the ESCB”. 
 
This is a very problematic command vis-à-vis the principle of 
independence of the Central Banking System set by art. 130 
TFEU, which is binding not only upon the ECB but also upon the 
Bundesbank, as part of the ESCB. The application of the BVerfG’s 
judgment, therefore, could in principle  result in an infringement 
procedure against the German state, on the initiative of the 
Commission, with all the consequences of the case75. 
 
Moreover, it seems impossible that the ECB could accept the 
“invitation” of the German Court and this for two simple but 
fundamental reasons: the ECB is not subject to the jurisdiction of 
other courts other than the CJEU76; providing those elements to 
the BVerfG would in fact amount to accepting instructions from 
national powers, in sharp  contrast with the requirement of 
independence in art. 130 TFEU.  
 
The ECB will therefore only be able to dialogue, on this aspect, 
with the European Parliament, in the highly structured context 

 
75  This, however, looks quite problematic, as rightly observed by D. 
SARMIENTO, Infringement Action against Germany after its Constitutional Court’s 
ruling in Weiss? The Long Term and the Short Term, 12 May 2020, available at: 
https://eulawlive.com. The author ultimately remarks that: “[a]t the present 
time, we should be realistic and assume that the main outcome we can aspire 
to is achieving a European consensus about the inadequacy of this judgment, 
to wait with patience for an overruling in the course of time and start working 
on a Treaty reform that reaffirms the primacy of EU law and settles the matter 
of constitutional conflict in a practical and understandable way. This is a long-
term strategy in which the infringement procedure is just a tool in the first 
phase. An important tool, but one among others in the toolkit”.  
 
76 Some commentators note that actually also the Bundesbank is bound by the 
CJEU’s judgments, and that the Bundesbank should disregard the decision of 
the BVerfG. See, N. DE ARRIBA-SELLIER, Between Karlsruhe and Luxembourg, lies 
Frankfurt? The Bundesbank and the Bundesverfassungsgericht’s PSPP decision, 15 
May 2020, available at: https://eulawlive.com/. 
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of rules that govern its “political accountability”, through the 
action of the Economic and Monetary Affairs Committee (also 
composed of MPs of German nationality). This means that ECB 
accountability should return to the fora to which it belongs, i.e. 
those at an EU level. Yet, at the same time, crises offer 
opportunities, and this constitutional crisis could be used as an 
opportunity to revisit the relationship between EU and national 
fora. Since one conclusion from this case is that a large part of the 
discourse and debate that takes place at an EU level is ‘lost in 
translation’ at a national level, perhaps by strengthening 
communication channels domestic institutions can go back to be 
allies of the European project, instead of threats. 
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