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Lamandini/Mufioz, A promise kept? The first years of experience of the Appeal Panel of the SRB 159

‘judicialists’ who scught to constrain New Deal agencies
like (...} the Securities and Exchange Commission (SEC)

within strict due process requirements (...).%

Essentially, ALJs work as ‘the agency counterpart to judges in
a courtroom’® In March 2016, 1,792 ALJs served 30 federal
agencies,” in a wide array of administrative matters, from so-
cal security benefits to international trade. The most contro-
versial — and the one which attracted most of the constitutional
attention - are the SEC’ five ALJs, because the Dodd Frank
Act enabled the SEC to exercise administrative enforcement,
specifically the imposition of monetary penalties, from AlJs
without the need, as originally foreseen by the 1934 Act, to
seck an order from federal courts (§§ 21 ~ 25). This more than
doubled the yearly number of ALJs proceedings, leading some
commentators to conclude that ‘Dodd-Frank has changed the
landscape of the secarities industry by taking traditionally lit-
igated cases out of the federal court system”® The SEC, when
seeking to enforce federal law, brings administrative enforce-
ment actions against alleged wrongdoers and delegates the task
of presiding over enforcement proceedings to ALJs. The ALJs®
procecding resembles a triaf before a federal district court, but
with medified and more flexible rules of procedure and evi-
dence. After a hearing, the AL) issues the initial decision, in-
cluding findings of fact and law and relief, if any.

In response to this new enforcement practice, defendants started
to challenge the SEC administrative proceedings as uncensti-
tutional, contesting the ALJs’ appointment system in use from
the SEC as a breach of Article I1 of the US Constitution, The
U.5. Supreme Court, with a landmark judgment of 21 June
2018, in Luria v, SEC? held that SEC’s ALJs are ‘inferior of-
ficers of the United States subject to the Appointments Clause
of the Constitution” and must therefore be appointed to their
positions alternatively by the President, a Court of Law or the
Head of Department. Since prior to November 2017 none of

those appointing authorities had a rele in the appointment of
SEC’s ALJs, ALJs had to be re-appointed,

The situation looks different in the EU, but still has several in-
stitutional weaknesses. Professor Luca De Lucia offered a few
years ago ‘a microphysics of administrative remedies in the EU
after Lisbon’'® and in that context discussed administrative
remedies. He noted that:

[]n the last twenty years, a specific type of administrative
remedy has established itself against the individual deci-
sions of Buropean agencies. They are administrative appeals
which must be activated prior to those of the courts, to be
addressed to independent commissions set up within the
agencies themselves. In the future, — according to various
documents of the Commission - this model should re-
present the ordinary instrument of administrative protec-
tion towards ‘satellite’ administrations. This perspective has
recently been repeated in the joint statement on decen-
tralized agencies and the subsequent common approach
of Parliament, the Council and the Commission signed
on the 12 June 2012, which devotes an entire paragraph
to the Boards of Appeals,

Unlike their designation, in almost all cases, as boards of ap-
peal {or slight variations thereof, like the appeal panel of the
SRB), and ‘despite a manifest commonality of purpose, these
varous Boards of Appel constitute a somewhat disparate class’'?
Those with a longer tradition and much workload and case law
are, so far, those that deal with intellectual property in the Eu-
ropear: Union Intellectual Property Office (BUIPQ, previously
named OHIM]) for trademarks and designs and the Commu-
nity Plant Variety Qffice (CPVQ}, and outside EU agencies, the
Boards of Appeal of the European Patent Office under Arti-
cles 21 and 22 of the European Patent Convention. Boards of
Appeal are, moreover, a common feature with most EU agen-
cies in regulated sectors, like the European Aviation Safety
Agency (BEASA), the European Chemicals Agency (ECHA), the
Agency for the Cooperation of Energy Regulators (ACER);
‘the EU Agency for Railways was recently given its Board of
Appeal which, in addition o standard power of annulment of
decisions of the Agency, has the authority to arbitrate certain
deadlock situations between the Agency and national safety
authorities’.1?

Crucially for our purposes, appeal bodies are also the tool of
choice to scrutinize agency action in financial supervision and
resclution because the authorities’ decisions are subject to re-
view by three appeal bodies: the ESAs Board of Appeal, the
ECB’s Administrative Board of Review, and the SRB’s Appeal
Panel, argusbly to improve their decision-making, review their
legality, and bolster their legitimacy. Can these bodies be suc-
cessful in the law of finance? A definitive answer would be pos-
sible if there were a single blueprint and the same institutional
design for ali of these bodies, and for what they are supposed
to do. Unfortunately, there is not. Being hybrid bodies, they
combine features from two archetypes: the advisory commit-
tees, which contribute to an agency’s decision internally, before
that decision is adopted, and the courts that, independently
from the agency, revise, and annul, that agency’s decisions after
they are adopted. A combination of both is good for policy ex-
perimentation and academic debate, but their effects are hard
to measure. What seems not debatable, however, is that ‘appeal
bodies” (to use a generic, all-encompassing term} are European
lawmakers’ tool of choice in areas characterized by (i) techni-
cally complex decisions (i1} adopted by EU agencies, i. €. where

5} Strven A. Glazer, “Towards 2 Model Code of Judicial Conduct’, 345. For a vivid
discussion of the implications of these two competing philosophies, compare
Antonin Scali, “The AL} Fiasco — A Reprise’ {1979] 47 U. Chi. L. Rev. 57.

6) Lucille Gautbier, 'Insider trading: The Problem with the SEC's In-House ALJs
[2017] Emory Law Joumal 67, 129, quoting feffrey 5. Lubbers, ‘Federal Adminis-
trative Judges: A Focus on Our [nvisible Judiciary’ [1981} 33 Admin, L. Rev 109,
110

7) thid, 130.

8) Rossidis, ‘Asticle If Complications’ {n 3), 784.

9) Lucia v SEC [2018] 595 U.S No. 17-130 (2018); Lucia ». SEC [2018] 138
S. Ct. 2044,

10} Luca De Licia, ‘A microphysics of European Adrinistrative Law: Adminis-
trative Remedies in the EU after Lishon” {2014} Bur Pub L 20, 277 - 308.

11} Yoes Herinckx, corpare Herincke Y, “Judicial Protection in the Single Resolu-
tion Mechanism® in Robby Houben and Weiner Vandenbruwaene (eds), The
Single Resolution Mechanism, vol Z (Intersentia 2017) 77 ~ 118 (hereafter Herineiz,
‘Tudicial Protection in the Single Resolution Mechanism'.

12} Heringhx, ‘Judicia] Protection in the Single Resolution Mechanism’. For a
cross-agencies view of EU appeal bodies, compare Alina Bapova, ‘Expert opin-
ion on the harmonisation of the EU appeal bodies’ (EUIPQ, 15 October 20203
{on file with the author).
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must ‘give the parties notice sc that they have an opportunity
to make representations against the making of such an order’,
Thus power has been used by the Appeal Panel where the ap-
peal was not sufficiently clear in its grounds'™ or where the
party had failed, during the proceedings, to abide by a proce-
dural order?” Parties can produce documents with the appeal
and the response and can also request that the other party pro-
duce further documents (Article 16). In case of disagreement
on the production of further docurnents, the Appeal Panel can
give directions but further documents are admitted only if the
Appeal Panel considers them necessary for the just determi-
nation of the appeal ™ With the Appeal Panel’s permission, a
party may also adduce expert evidence in the form of a writ-
ten statement (Article 17) and of oral evidence (Article 19) at
the hearing {(where the expert, like witnesses, if any, can be ex-
amined and cross-examined under the control of the Chair).
The Appeal Panel, especially in access to documents cases under
Regulation (EU) No 1049/2001 ordered to the Board, refer-
ring by analogy to Article 104 of the Rules of Procedure of the
General Court, the confidential disclosure only to the Appeal
Panel of the relevant document(s), specifying that those doc-
umzents could not be accessed during the proceedings by the
Appellant and were not part of the file

As to the hearing, several aspects deserve specific analysis. First,
the Appeal Panel hearing is *held in private, unless exceptional
circumstances require otherwise’ (Article 18{5) Rules of Proce-
dure). This is justified by the highly sensitive nature of resolu-
tion. The hearing is recorded, and the Secretariar takes minutes,
but these are only created for internal purposes of the AP, Sec-
ond, the parties are entitled to make oral representations be-
fore the Appeal Panel, and 2 hearing is held, zlthough both par-
ties can decline their right to be heard. Even if both parties do
so, the Appeal Panel may nevertheless require oral representa-
tions if it considers it necessary for the just determination of
the appeal {Article 18(1} Rules of Procedure). The Appeal Panel
gives directions on the order and form of oral representations,
setting a timetable. As a matter of practice, the parties are first
invited tc make their representations (the appellant first). Then,
they answer questions posed by the Appeal Panel and finally
make a brief final reply, if they wish to do so.

Only exceptionally did the Appeal Panel authorize the submis-
sion of post-hearing briefs or notes. Unless there are special cir-
cumstances ot to do so, usually at the end of the hearing the
Chair informs the parties that the evidence is then complete
and therefore that the appeal is considered lodged as of the
date of the hearing for the purposes of Article 85(4) SRM Reg-
ulation {Article 20 RoP). The Appeal Panel decision must there-
fore be adopted and notified to the parties within 30 days.
Deliberations take place in ptivate and no dissenting opinions,
if any, are attached to the decision, which is published in an-
onymised form and in such a format that the confidentiality
of sensitive information is preserved (Article 24 RoD). Parties
are previously offered the opportunity to timely submit, upon
receipt of the decision, to the Appeal Panel a list of clesical er-
rors, if any, for correction and requests for redactions. This has
not prevented, 5o fas, the publication of the adopted decision
only with minor redactions.

The Appeal Panel’s remit is (pechaps excessively) narrow, and
comprises only the matters mentioned in Articte 85(3) of the
SRM Regulation: administrative contributions, determinations
of the Minimum Requirement for own funds and Eligible Li-
abilities ‘(MREL), impediments to resolvability, and access to
documents. Other SRB decisions (notably, the adoption of the
resolution plan, or the adoption of a resolution scheme) fall
outside its remmit. This is proving a breeding ground of com-
plexities in the interplay with the judicial review of the General
Court. One example is the situation where an Appellant chal-
lenges the substantive legality of a MREL decision before the
Appeal Pancl, while arguing that the MREL determination is
also affected by the resolution strategy delineated in the deci-
sion adopting the resolution plan, and aileges that such deci-
sion on the resolution plan is also invalid, but the appellant
can only challenge the resolution plan through an action of
annulment before the General Court.®

Within its remit, the Appeal Panel’s role is less administrative
and more quasijudicial: unlike other appeal bodies, which may
exercise the same powers of the agency, and, e. g£., Issue a new
decision {e. g, ECHA, in Art. 93 (3) of Regulation 1907/2006,
REACH) the Appeal Panel may confirm the contested Board’s
decision or remit the case. Furthermore, in which case the Board
is then bound by the Appeal Panel decision, and obliged to
adopt an amended decision * This makes i also different from
the SSM Administrative Board of Review,® which can be bet-
ter understood against the background of the fifth paragraph
of Article 263 of the Treaty on the Functioning of the Euro-
pean Union ("TFEU’) which allows the establishment of pre-ju-
dicial control mechanisms {recourse to which would amount
to an additional admissibility condition for an action for annul-
ment before the General Court) only for Union agencies, bod-
ies o offices - but not for Union institutions.* In light of this, of
the Governing Council’s decision-making power, the Admin-
istrative Board of Review does not take a “decision” but ‘ex-
pressles] an opinion.™ If it ‘remits the case,’ the new draft de-
cision ‘shall take into account the opinion of the [ABoR]” and
will then be submitted to the Governing Council, which adopts
the final decision. However, and crucially, the new European
Central Bank {'ECB’) decision can abrogate the initial deci-
sion, replace it with an amended decision, or replace it with a
decision of identical content. Neither the Supervisory Board’s

19) Appellant v the Single Resolurion Board [2019) AP Case 22/18.

20} Appellant v the Single Resolution Board [2019] AP Case 12/18.

21} Appellant v the Single Resobution Board [2019] AP Cases 09, 11, 13, 16/18 and
Case 02/19.

22) For the finding that such documents cannot be accessed by the Appellant in
the exercise of its right to the access of the file, see Appellant v ihe Stngle Resolu-
fon Board [2023], AP Cases (4/22 and 06/22.

23) Consider Appeliant v the Single Resolution Board, pending AP Case 1/22 and
Case T-71/22.

24) Art 85(8) of the SRM Regulation. For 2 specification of this duty, see decision
of 28 June 2021, Appellant v. the Single Resohution Board {2022, AP Case 1/21,

23) Compare Concetta Brescia Morra, ‘The Administrative and Judicial Review of
Decisions of the ECB in the Supervisory Field', 8] Quademi di Ricerca Giuri-
dica, Banca d'Ttalia, 109, 199 - 132; Towsd Feteira and Siloa Morais, ).

28) The fifth paragraph of Article 263 TFEU reads as follows: ‘Acts setting up
bodies, offices and agencies of the Union may lay down specific conditions and
arrangements concerning actions brought by naturel or legal Persons against acts
of these bodies, offices or agencies intended to produce legal effects in relation
to them'.

27} Article 24(7} of the SSM Regulation.
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In 2618 the Appeal Panel decided three other cases on the cal-
culation of contributions to its administrative expenses for the
year 2018 based, this tirne, upon Commission Delegated Reg-
ulation, No 2361720173 In case 4/2018 the Appeal Panel noted
that a bank has to pay the administrative contributions, even
if 1t is declared failing or likely o fail, so long as its license is
not withdrawn. In case 5/2018 the Appeal Panel held that in
groups, there is a single debtor for the group, whick is the same
entity that must pay the supervisory fees to the SSM.3% In case
/2018 the appellant had undergone a comprehensive restruc-
turing and claimed that 2020 was the planned time for closure
of its voluntary winding up process, a process during which
the appeliant had received funding from the German Deposit
Guarantee Scheme. The Appeal Panel reiterated the principle
that the appellant was stilf a licensed credit institution and was
therefore liable to pay administrative contributions.

3. MREL determinations

A second crucial and, in recent times, growing line of action for
the Appeal Panel has been based on the rules on Minimum
Requirements for own funds and Eligible Liabilities (MREL),
which highlights the importance, in a seemingly ‘dry’ and tech-
nical field, of expert judgment on divisive issues. MREL rules
ensure that a bank has sufficient instruments to write-down or
comvert to ensure @n orderly resolution under the bank’s pro-
posed resolution strategy.® Thus, among all capital and lia-
bility instruments subject to write down, MREL rules identify
a narrower sub-set whose characteristics make such write down
particularly easy."” In its first case in 20189 the Board made
an MREL determination that was below 8 % of total liabili-
ties including own funds (TLOF), Since resolution rules pro-
vide that the single resolution fund (SREF) resources can be
tapped only after capital/Habifities reaching 8 % TLOF are
bailed-in,* the appellant was concemed that a target below
that level posed the risk that, at the point-of-non-viability
(PONV} of the faifing credit institution authorities would have
to impierment the strategy without relying on SRF resources.
The Appeal Panel held that the Board's decision was justified.
The MREL requirement was calibrated to ensure that the tar-
get of the relevant credit institution, measured against its risk
weighted assets, compared in a balanced way with the average
national banks and average Banking Union banks and was pro-
poriionate in light of the bank’s size, funding and business mod-
els and risk profile, the impact of that bank’s fzilure on finan-
cial stability, and the need to prevent competitive distortions,
Yet, the threshold of bailed-in instruments equivalent to § %
TLOF could stifl be reached using not only MREL instruments
but also liabilities that, although not qualifying as MREL, are
nonetheless not excluded from bail-in," e, g. those with a less
than one year maturity. Since this was a reasonable view, the
Board had the ultimate decision, which had to be respected.
Thus, even MREL rules, which provide a (supposedly) clear cal-
culation method, are open for interpretation on critical aspects
that create tensions between entity and resolution authority, as
well as between resclution authorities themselves, which re-
quire weighing the provisions” goals with the autherities’ mar-
gin of appreciation.

A different aspect of MREL determination, and notably the cne
concerning the ammunition of internal MREL within bank-
ing groups and the conditions for the replacement of internal
MREL (iMREL} with parent companies guarantees was brought
to the attention of the Appeal Pane! in more recent appeals.
In cases 2/21, 3/21, 1/22 and 2/22 credit institutions had sub-
mitted requests for a waiver of the iMREL related to some of
their subsidiaries. The parent entity then issued, in case 2/21,
a letter of cornfort and in case 3/21 guarantees that had been
accepted by the ECB in the context of capital and liquidity
waivers; in both cases, though, the Board rejected the applica-
tion for the watver finding that there was not sufficient assur-
ance to the Board that the resources necessary for loss absorp-
tion and/or recapitalisation would be available when needed,
L e, in a ‘gone concern’ scenatio. The Appeal Panel clarified,
first, that the condition required for the granting of an iMREL
waiver by Article 12h{1)8{c} SRM Regulation, and notably that
ro material impediment to the transfer of funds exists, does
not necessarily require the issuance of a guarantee, but does
not exclude either that, in the specific circumstances of each
case, such a guarantee may be considered necessary by the SRB,
Thas finding has however been brought to the attention of the
General Court by France in pending case T-540/22.

The Appeal Panel also held that the conclusions reached by the
Board as to why such a guarantee may be needed, and why the
one offered by the credit institution may not meet the SRE ex-
pectations, need to be duly reasoned and, if a claim in this re-
spect is raised by the appellant, also checked in their substan-
tive legality. In case 2/2021 the Appeal Panel remitted the case
to the Board finding that the reasons were insufficient: in case
372021, on the contraty, the Appeal Panel confirmed the de-
cision, noting that the reasons were sufficient to meet the re-
quirement pursuant to Article 296 TFEU, and that the sub-
stantive legality of such reasons could not be reviewed due to
the absence of 2 specific ground of appeal raised by the appel-
lant in that respect.

38} Delegated Regulation No 2017/2361, 6. According to such Delegated Regu-
lation, the SRB was required to caiculate in 2018 the administrative contribu-
tioms for 2018 s well as the final setdement for administrative contributions for
the years 2013 to 2017, taking intc account the provisional advances caleulated
and paid by the relevant entities under Regulation No 1310/2014 in the previous
years.

39) At 203} of Delegated Regulation 23563/2017, and Art 4 of Regulation (E1J)
No 1163/2014 of the European Central Bank of 22 October 2014 on supervi-
sory fees (for the group’s ‘fee debtor’),

A0) For a brief description of MREL, compare M. Lamandini and 1. Rantos Mustoz,
‘Minimum Reguirement for Own Capital and Eligible Liabilities’ in Vittoro San.
toro and Mario Chit: (eds), The Palgrave Handbook of Eurapean Banking Union
Law (Palgrave McMillar:, Springer International 2819), 321,

41) Art 45 (4) Directive 2014/59/EU of the European Paritament and of the
Council establishing a framework for the recovery and resolation of credit inst-
tutions and investment firms and amending Council Directive 82/851/EEC, and
Directives 2001/24/EC, 2002/47/EC, 2004/25/EC, 2003/56/EC, 2007/36/EC,
2031/35/BU, 2012/30/EU and 2013/36/EU, and Regulations (EU) Mo 10932010
and {EU} No 648/2012, of the Furopean Parliament and of the Council Text with
EEA relevance [2014] OJ L 173 (hereafter BRRD) {instruments issued and fully
paid up, not owed to, funded, guaranteed, or funded by the institution, with more
than 1-year maturity, not comprising deposits or derivatives.

42) SRB Decision 8/18 4w SRB, 16 October 2018,

43} An 44(4) and 44(5) BRRD (n 75).

44) The bailin eligible liabilities are contemplated in Art 44 BRRD {the bail-in
sequence is in Art 48 BRRD). The labilities eligible to Falfil MREL are regulated
under Art 45 (4) BRRD.
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in Article I using existing [ . ’s CET1; (b) the Contested
Decision did not, and could not, include any binding de-
termination vis-a-vis the Appellant under Article 102 SRMR,
because the assessments and powers provided for in Ari-
cle 10a SRMR tequire a different decision which is Case
2/22 29 posterior to, and downstream of, the IMREL de-
cision {and thus other than the Contested Decision) and
is grounded on a different legal basis; and (c) any such sub-
sequent decision which the Board may possibly adopt pur-
suant to Article 10a SRMR as warned in Section IV of
the RTBH Memorandum is not a decision among those
iisted in Article 85 SRMR and for which an appeal may
be filed before the Appeal Panel. Such a decision pursu-
ant to Article 102 SRMR, once adopted, would need there-
fore to be challenged by the Appellant directly before the
General Court. 99. For these reasons, the plea concerning
the alleged setting by the Contested Decision of 2 require-
ment equivalent to & CBR pursuant to Article 10a SRMR
15 inadmissible before the Appeal Panel. 100. It would cor-
respond to the General Court to decide on the lawfalness
of a decision pursuant to Article 10z SRMR, if it is even-
tually adopted by the Board (as the response in Section: [V
of the RTBH Memorindum suggests that it would) and
in particular to decide: a) Whether Article 10a SRMR ap-
plies to a credit institution for which capital requirements
at the individual leve] (yet not at sub-consolidated levely
have been waived, although the language of the first par-
agraph of Article 10a, paragraph (1) SRMR refers to a sit-
uation where a credit institution ‘meets the combined
buffer requirement when considered in addition to’ pru-
dential own funds Piliar 1 and Pillar 2 requirements under
Article 1414, points a), b) and ) CRD and is therefore not
waived from such requirements; and b) Whether, in a sit-
uation such as the case at hand, the methodology set out
in Commission Delegated Regufation 2021/1118, adopted
in accordance to Article 45¢(4) BRRD, whose €XpIESs SCope
of application is limited to resolution entities at the reso-
fution group consolidated level may apply for the identi-
fication of a ‘notional’ CBR at the individual level of an
entity which is not a resolution entity. Indeed, Commis-
sion Delegated Regulation 2021/1118 expressly refers to
a different cantext where the external MREL at consoli-
dated level needs to be adjusted in order to take into con-
sideration the fact that, if the resolution strategy follows
a multiple point of entry approach, resolution entities and
their resolution groups would not coincide with the whole
petimeter of the prudential group, and thas the calcula-
tion of the CBR on top of the external MREL for each reso-
lution entity needs to be adjusted. It remains to be darified
by the European courts if the methodology adopted in Arti-
cle 3 of Commission Delegated Regulation 2021/1118 to cal-
culate the CBR for each resolution entity is the expression of
& principle that may work also in other contexts, such as the
one of [ . |, which is not a resolution entity and is going to
be resolved following a single point of entry approach.

In the context of the same case 2/22 the Appeal Panel further
held that the SRMR daes not expressiy require a formal ap-

plication for an iIMREL waiver, noting that Article 12h and
12i SRMR, from a textual point of view, provide for that ‘the
Board may waive’ the application of the iMREL without a spec-
tfication that this can occur solely ‘upon request’ or f the
credit institution so requires’. This finding did not justify, in
the given circumstances of that case, the remittal of the iIMREL
decision, yet signaled a relevant point of law with clear impli-
cations for the SRB practice.

In case 3/22 the Appeal Panel was confronted with a MREL
determination for an entity which in previous resolution plan-
ning cycles was considered apt to be liquidated under normal
insolvency law, but which was classified as subject to resolu-
tion, due to a policy change in the public interest assessment
(PIA) by the SRB, which included the scenario of a failure in
the context of system wide events. The Appeal Panel found™
the statement of reasons insufficient and, on the occasion,
discussed at length {at §§ 60 ~ 80) its standard of review. Yet,
it remains now to be seen what implications shall flow from
the judgment of the CJEU of 9 March 2023, in Aguind®® and
its broad-brush endorsement of the General Court’s finding
that boards of appeal of EUJ agencies, being composed by ex-
perts which reflect the specific nature of the areas concerned,
in principle should conduct a full review, extended also to e1-
rors {and not just ‘manifest errors’) of assessment.

In case 1/22 the Appeal Panel adopted an admissibility deci-
sion on 29 fune 2022 addressing for the first time in European
case-law the issue of resolution colleges decisions, holding that
a credit institution individually concerned by a joint decision
of a resolution college on a MREL determination needs to chal-
lenge the college’s joint decision and not the following SRB
decision instructing the national resolution authoerity to imple-
ment such joint decision.*” On the merits, the Appeal Fanel
found that, due to the interplay existing between the MREL
determination and the resolution planning decision (which is
outside the remit of the Appeal Panel) as to the size and pro-
file of the credit institution concemed at the point of non-vi-
ability, if the resolution plan decision is challenged before the
General Count (as i was the case at hand, in Case 1.71/22), the
Appeal Panel may stay the proceedings of the appeal regard-
ing the implications for the MREL decision of the (possible)
annulment of the resolution decision by the General Court,
The Appeal Panel further held, as to the other grounds of ap-
peal, that the decision had to be remitted to the Board because
of its insufficient statement of reasens on several points and
for having disregarded an (allegedly late) iIMREL waiver request.

4. Access to documents

The largest caseload of the Appeal Panel has focused on access
to documents under Regulation 1049/2001 on access to doc-

43) Decision of 13 February 2023, Appellantv The Single Resolution Board [2023],
AP Case 3/22; the Appelant here is now in court, case number T-540/22 at the
General Court.

46} Case C-46/21, ACER o Aguind ECLLEU.C:2023:182

47) AP Case 112022, decision on ademissibiliy (29 June 2022). For a similar con-
closion, compare Vittorio df Bucei, ‘Procedural and judicial implications of com-
posite procedures in the Banking Union' in Chiara Zificli and Kay}-Philipp Wojak
{eds), Judicial Review in the Furopean Banking Union (Blgar 2021} 114 - 129.
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Larandini/Mufioz, A promise kept? The first years of experience of the Appeal Pand of the SRp 167

Furope, Enzo Buccioni, ¥ Espirito Santo IT® and Di Masi and
Varoufakis w ECB*™. A constant challenge was the asymmetry
between narrowness of the Appeal Panel’s remit and the broad

- scope and relevance of the matters at stake, e. g. the Appeal
Panel cannot review the legality of the resolution scheme, or
the application of resclution tools, 1n light of their impact on
fundamental rights, but this tension was key to gauge the rel
evance of the disclosures sought. Thus, the Appeal Panel had
to construe the matter noting that, even if it could not decide
on the legality of the measures, it assumed that the resolution
framework enabled the respect of property rights sinee: (i) reso-
lution action is adopted only when a bank is failing or likely
to fail, (i1} resolution is implemented at the point of non-via-
bility and {iii) Article 20 SRMR establishes compensation to
shareholders or bondholders under the ‘no creditor worse off
principle, i, e. to not obtain in resolution a treatment which
less favourable than in insolvency. Thus, document disclo-
sure had to permit the proper scrutiny of such safeguards, by
democratically elected bodies, and, crucially courts. This had
direct implications for the right to an effective judicial protec-
tion under Article 47 of the Charter. As the rounds of appeals
went on, the Appeal Panel found that successive SRB disclo-
sures in response to Appeal Panel deasions offered the infor-
mation needed to initiate legal proceedings, and to enable a
review of the Banco Popular resolution actions. Thus, the pub-
fic dimension of judicial accountability was respected, without
unduly undermining the protection of the countervailing in-
terests acknowledged by the Access Regulation. Should any
further disclosures be indipidually needed by an EU cour, the
Court could order them in the specific proceedings, or ask the
Board the necessary questions. In this way, the Appeal Panel
surgically distinguished an individual’s nghts in court proceed-
ings (over which the Appeal Panel was not competent) and those
rights’relevance for the public interest.

Yet, matters of minute detail and core matters of pnnciple can
be closely interwoven, and quasi-judicial review may demand
important dosage of ingenuity to tailor solutions to a case, as
shown by case 21/18, of 19 June 2019, The Banco Popular reso-
lution decision was based on a prowisional valuation by an in-
dependent expert. The Board considered that, despite the lit-
eral reading of Article 20 SRMR, which requires that an ex-
post valuation is performed as soon as possible,*® such ex-post
definitive valuation was not necessary if the resclution tool
{sale of business) provided a price-setting market mechanism,
which replaced the provisional valuation. Any harm to share-
holders due to valuation inaccuracies could be addressed through
the specific valuation to determine no-creditor worse-off treat-
ment {Valuation 3}.°" In case T-599/18 the appellant challenged
before the GCEU the Board’s decision not to perform an ex-
post definitive valuation.® In parallel, it requested the Board
access to the independent expert’s economic assessments for
a definitive ex-post valuation of Banco Popular and European
Commission documents authorizing the Board’s decision or
refusing authorization. The Board refused access to these doc-
uments, Its decision was appealed before the Appezi Panel. The
context of the request of access in this appeal was an action
before the General Court where the appellant challenged the

SRB decision not to have the ex-post valuation as a viplation
of Article 20(11) SRMR, and argued that if ey Was 4 mar
gin of discretion not to order the definitive valyagion the B
ropean Commission had to endorse the SRB annwm_.ow pursu-
ant to Meroni case-law,* or there would be 4 viglan 00 of con-
stitutional limits to delegation of powers. Notice thg; the Ap-
peal Panel could not decide an compliance wieh Meroni vmn
this was key to frame the relevance of the request of 4ccoq. H.rcm

the Appeal Panel clarified that (i) 1o its View Meyyy, nmmn.r:m
should be understood in light of the more recent judgment of
22 March 2014, Usited Kingdom v Exropean Payligppns and Coun-
a5 {3i) that the power to apply rules 1o complex facryal it
ations does not necessarily amount to a _uo:nﬁsmwwbm discre-
tionary power, which is what was considered iilegitimate in
Meroni but (i) no SRMR provision expressly deals with 2 de-
cision not to perform an ex post valuation, or the European
Commission endorsement role, if any. Thus, (he relevance of
the existence of a Comsmission endorsemeny appeared to jus-
tify an overriding public interest in disclosure, by exposing all
commmunications to public light would &mwwomuonwonmﬂn_w im-
pair internal decision-making. Thus, the Appea] Pane] found
a way to clarify the point, without ordering disclosure. It asked
specific questions to the Board and nonmmans.m:% examined

internal communications. Then noted that the Board had clar-
ified with its answers that the Earopean Commission hag ot
issued any anthorization or endorsement of the Board’s deci-
sion not to perform the ex post valuation.

IV. A (provisional) conclusion

The foregoing shows that quasi-judicial review, despite the nar-
row remit of the Appeal Panel, has been fepeatedly used to de-
liver a timely review, which was accepted by the Parties in all
cases but for rare exceptions.® This nviteg 5 pause to reflect
on the lessons learnt, and potential Improvements op the sys-
teny’s weaknesses, Of the many policy experimens of BU in-
stitutions, appeal bodies look set to stay in apegg where there

56) Case C-358/16 Alain Handequin and UBS Europe o py 70 S
C:2018:515. . (2018] ECLLEU
57) Case C-594/16 Enzo Buccioni v Banca d'ltaliz {2018) ECLLE .~ )

mmW Case T-730/16, Espirita Santo Financial v ECB _NEW_ MWMHMMCWNM%W.\M.N
reversed on appeal Case C 396/19 [2020] mOEUNC_OMNomo“m& T: 161,
59) Case 1-9798/17 De Masi and Varowfakis v ECB Eowﬁ mOE“m..C..w 2019 1
on appeal in Case C-342/1% (pending; see however the Opinion OW,&.O h_um\mn. m..A
of 8 July 2020 ECLI:EU:C:2020:549 who advised the Court 1 uphoid the M«R
60) Art 20 {10} - (1 1) Regulation (EU) No B806/2014 of the Buropeas P mumvm ).
and of the Council establishing uniform rules and 2 unifoem vnonmasﬂ Mﬂuﬁmﬁ;
resolution of credit institutions and certain Investment firmg i the m.an or the
of & Single Resolution Mechanism and a Single Resolutior, Fund and .Eﬁ«mnuw
Regulation {EU) No 1093/2010 (2014} OJ L 225 (hereafre; SRMR) amending
51} Art 20 (16) SRMR {a 98} ble: Case T-599/13 '
62} Appeal rejectad as inadmissible: Case - 18 Aerss g
mmﬂuwﬂ".?mcmmuﬁou on appeal in case C-874/19. On the QmMM No”ﬂw Eﬁcuw 9]
C-934/19 Algebris and Ancorage Capital Group v SRB ES:_ - G.E,m%.m._w.n. ase
1042, finding that no ex post definitive valuation needed 1q b mmwmo, a 2021
the resolution tool adopted in the specific case. rmed due to
63) C-21/61 Meroni v High Authority {1962} mDE“mG”OmeMLM For th
stitutional implications of Merowi and Rewmana in the EM{7 conten man. m@on nha con-
EMU and the ELs constitutional framework” [2014] B1 g 753, en
68) C-270/12 Lintied Kingdom v Parliament and Coung} [20143 EU.C:2014-
paras 44 -~ 50. : 2014:18,
45) See e. g pending cases T-16/18 Acivos ¢ brversiones Ay

T-62/18 Aeris Invest v SRB, more recently case T-340/2027 m‘aaﬂ“awm Mm,w,zm and

enaerts,
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