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for securitised NPLs and mandating the affiliation of
Italian credit unions to a group; 7.- Act Six: Banca
popolare di Vicenza failed capital increase, its resur-
rection through an Italian Atlas (with narrow shoul-
ders) and Law Decree No 59 of 3 May 2016; 8.- What
next? The first merger between Banco Popolare and
BPM, Veneto Banca saga and some preliminary con-
clusions on the phantom of the opera.

Résumé
1.- Situations de crise dans le contexte : une brève in-
troduction ; 2.- Premier volet : le premier ensemble
de mesures sur les principales banques coopératives
(“banche popolari”) et la transformation obligatoire
de leur forme juridique en sociétés par actions ; 3.-
Deuxième volet : mise en œuvre de la directive et du
règlement sur les exigences de fonds propres –
CRR/CRD IV – et du nouveau cadre prudentiel ; 4.-
Troisième volet : mise en œuvre de la directive sur le
redressement et la résolution des crises bancaires
(BRRD) ; 5.- Quatrième volet : novembre 2015, plans
de résolution de 4 banques selon les nouvelles

règles adoptées en Italie ; 6.- Cinquième volet : un
nouveau Fonds de solidarité et une nouvelle législa-
tion établissant un programme de garantie italien
pour les prêts non productifs titrisés et imposant l’af-
filiation des coopératives de crédit à un groupe ; 7.-
Sixième volet : échec de l’augmentation de capital
de la Banca popolare di Vicenza, son redressement
grâce au Fonds Atlante italien (avec une faible
marge de manœuvre) et le décret-loi n° 59 du
3 mai 2016 ; 8.- Et ensuite ? La première fusion entre
la Banco Popolare et BPM, la saga Veneto Banca et
certaines conclusions préliminaires sur le fantôme
de l’opéra.

1. Crises in context: a brief preamble – Those loving
opera would sit comfortably in the Italian theatre of
recent banking restructuring and would be served
with all necessary ingredients for a thrilling drama:
a) visible tensions between old vices and new, and
sometimes ill-conceived responses, staging altogether
a conflict between generations, with old incumbents
very much entrenched in power but inapt to both
adapt in a timely way to new occurrences and to an-
ticipate necessary reforms and newcomers still quite
fragile to safely navigate a big storm; b) a quite perva-
sive sentiment of impending tragedy, with a persis-
tent, back-stage Verdi choir singing popular despair
and disdain; c) dead banks in hope of resurrection and
banks with inflated capital and on the brink of col-
lapse in search of a last minute miracle by a (yet) un-
known saviour; d) a long series of acts punctuated by
forceful music with sudden accelerations (a music of
rules that Maitland would have described as scream-
ing out of the statutory book), like in a Wagnerian tril-
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ogy; e) unlike the hidden secret kept by the prince in
Puccini’s Turandot (whose most celebrated aria re-
minds us that, for a good prince, the golden rule is to
keep any secret well locked inside) a quite surprising
immediate exposure of all sovereign and bank vulner-
abilities, still revealing themselves, to markets and
public at large (with the media leveraging worries to
the point of building panic), with very little indeed in
the traditional central banks’ secretive (and fixing) ac-
tion, and f) finally, the clear idea that, at the end of
this very Italian opera, we are going to be exhausted
but probably better-off. We will follow the same ap-
proach and sub-divide therefore our paper in a few
sections, reflecting the six acts of the tragedy, so far.

To set things in context, we must start, however, from
a necessary preamble, by asking why Italy was a late
comer in the club of Member States called upon to
take robust action to repair the banking sector and,
nonetheless, why its case proved to be an interesting
one. Some economic data might help throw light on
this.

The Italian banking system withstood the financial
crisis of 2007-2008 with little noise, but for one major
– and, unfortunately, its oldest – bank, Monte dei
Paschi di Siena, that called for public support once it
became clear what a bad deal it had made with its
extremely expensive acquisition (EUR 9 billion) of
Banca Antonveneta from Banco Santander in the wake
of the ABN Amro affair. This deal was struck at the
top of the stock market bubble and just a few weeks

ahead of the “2008 black swan”, when markets sud-
denly declined and then crashed. Overall, however,
the Italian banking industry, being still centred on tra-
ditional commercial banking, was little exposed to
ABS and other structured financial products and ne-
gotiated quite unscathed the 2007-2008 financial cri-
sis. Things proved very different with the 2011 sover-
eign crisis and the following long economic recession.

Indeed, these events (coupled perhaps with the in-
coming effects of an overarching and impeding tech-
nological revolution) brought about, in Italy, an un-
precedented economic downturn and industrial trans-
formation, with a contraction of about 10 % of the
Italian GDP and a loss of about 25 % of industrial ca-
pacity; all this in just a matter of few years. In a
strongly deflationary scenario, consumers’ confidence
was quickly lost, unemployment (in particular among
younger cohorts) skyrocketed, internal demand plum-
meted and real estate activities – that had fuelled
growth and production in the “go-go decade” (leaving
a legacy of devastated environment, unreasonable
land consumption and a large stock of new real estate
for sale) – virtually imploded. To be true, in the face
of this quite sudden and very adverse scenario, Italian
banks (thanks to traditionally large savings) proved at
first quite resilient and acted as a powerful shock ab-
sorber. Nonetheless, from 2011 to 2014 (the peak of
the crisis) Italian banks totalled about EUR 53 billion
in negative results: the fourth worst in the euro area as
indicated in figure 1.

In the same time span Italian banks were also called
upon to strengthen their capital, to downsize and de-

leverage. This occurred in very bad times, though, fol-
lowing the new Basel accord and the EBA and ECB

Results accumulated over the years of crisis – billions of euro
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stress tests. Time was indeed wrong, and unfortu-
nately so, and this prompted bad tricks by some banks
(in particular two of them: Banca popolare di Vicenza
and Veneto Banca) in desperate need of (and search-
ing for) fresh capital: secretive equity financing in vi-
olation of CRR CET1 requirements was the poisoned
apple.

From 2008 to 2014, Italian banks recapitalized for al-
together almost EUR 40 billion. Unlike German, Eng-
lish, Irish, Spanish, Greek, Dutch, Portuguese, and
Belgian banks (to mention only those who received
significant support during the crisis), they did so with-
out any state aid. And for good reasons, if only one
considers the size of Italian sovereign debt.

Italian banks also improved their capital ratios
through a reduction of RWAs (about 25 %), driven by
both loan reductions and, for some banks, a wider use
of internal rating-based (IRB) models. The Tier1 ratio
increased from 7.2 % at the end of 2008 to 12.1 % as

of September 2015, very much in line with all major
European banking systems. Without state aid, French
and German banks would display today capital ratios
substantially aligned with those of the Italian banks;
all other Member States would follow.

State aid: fiscal impact of financial sector support over the period 2008-14 (net fiscal costs) – as % of national GDP
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It is just fair to add that Italian banks were also penal-
ized, in comparison with their European competitors,
by two concurring factors: a) most of their borrowers
are SMEs and Basel’s risk weighting disfavour them
in terms of capital absorption; b) only 47 % of Italian
banking assets are weighted under the IRB approach
compared to 66 % of French, 68 % of German and
85 % of Dutch assets. There are, in other terms, also
distortions stemming from the regulatory philosophy
underpinning the Basel framework and from its un-
even implementation, as it necessarily results from
pre-existing unlevelled market structures. It is cer-
tainly striking that, if prudential rules were only cen-
tred on the leverage ratio (common equity on total as-
sets), Italian banks would likely score among the best,
if not the best, of the area. Unfortunately, this is only
one side of the coin, though. And ironically, the less
problematic, although it questions the overall fairness
of the Basel framework.

Indeed, two major challenges lay ahead. One is very
much in common with the entire European sector.
Commercial banks face, also in Italy, structural obsta-
cles in recovering a sufficient level of profitability, and
are penalized by a prolonged low interest rate envi-
ronment and weak economic conditions. Expansion-
ary monetary policy was (and still is) certainly neces-
sary to fix the inter-bank market, to smooth liquidity
constraints, to buy time for banks to repair the legacy
of a past of lax lending and, in exceptional cases

(Monte dei Paschi is one), uncontrolled structured fi-
nance, and to restart the economy, but banks are pay-
ing an expensive toll for this, out of their profits. This
is even more so for Italian banks, which extended most
of their mortgages at a variable rate linked to the
Euribor and suffered therefore a rapid downward re-
pricing in parallel with the fall of the central bank’s
interest rates and, in turn, borrowed at higher interest
rates, mostly through bonds. Commercial banks are,
moreover, slow in adapting their business models to
the changed environment and in particular in replac-
ing traditional intermediation with non-interest
sources of income. They are burdened by high run-
ning costs and, in particular, excessive labour costs
and lack expertise to successfully compete with
shadow banks and FinTech actors in the contest for
highly profitable new financial markets, like innova-
tive payment systems and capital markets’ corporate
financing.

The second, impressive, challenge is more country-
specific. Italian commercial banks are on average over-
loaded by impaired assets. The ratio between gross
impaired assets and total assets moved from 4.9 % as
of the end of 2008 to an astounding 17.8 % as of Feb-
ruary 2016; bad loans, the riskier category of non-per-
forming loans, raised from 2.4 % to 10.5 %, totalling
almost EUR 200 billion; against such risk, banks pro-
visions total EUR 113 billion.

T1 ratio with and without state aid, in the form of recapitalization measures* – % values
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Bankruptcy and judiciary procedures are a significant
part of the problem. They almost double the waiting
time for creditors to realize their credits (the European
average is 4 years against an astounding 7.3 Italian av-
erage); this translates into an unintended inflation of
the NPL stock of about 20-25 % and, in turn, on highly
penalising market conditions for the sale of impaired
assets to specialised NPL funds and other similar ac-
tors. There is a striking difference between the pre-
vailing bid and ask quotes for NPLs: they are in the
banks’ books at an average of 41.6 % of their gross
value and demand is currently available at an average
of 20-25 % of the gross value. Most of the pay-out for
risk is motivated by enduring uncertainties on judi-
cial recovery and by the high level of IRR required by
the buyers. As a matter of fact, law in action matters
and is a function of price for financial activities.

2. Act One: the first banking package on significant
cooperative banks (“banche popolari“) and their
compulsory transformation of legal form into joint
stock companies – Against this backdrop, it is now
time to move from the “overture” to Act One of our
Italian opera. In the last two years the Italian regula-
tory wheel has been almost incessantly at work in the
banking sector, and several layers of rules came to
amend and complement the existing Italian Consoli-
dated Act on banking (Legislative Decree No. 385 of
2003). We briefly account for all of these develop-
ments, that in one way or the other impinge on, and
are relevant for, bank restructuring. There is perhaps
only one major feature in common among all these

new laws and, ironically, this is something that is ex-
ogenous to them (and those conceiving and adopting
these rules cannot be blamed for that, because the
problem existed since a long time before they entered
into office): they were responses to imbalances and
structural weaknesses whose repair was long overdue.
As it is often the case in finance, time is of the es-
sence. Italy lost momentum in repairing its banking
sector after the financial crisis of 2007-2008: nothing
indicated at the time the impending sovereign crisis
of 2011 and the following long recession that has so
severely hit the country; this forced them to run after
events, but only once general economic conditions
had severely deteriorated and EU state aid policy in
the banking sector had adopted a stricter stance.

Be it as it may, the first Italian legislative response to
Regulation (EU) No 1024 of 2013 and, in particular, to
its implementation in November 2014 was seemingly
motivated by the length of the list of Italian significant
banks under direct ECB supervision and by their quite
obvious, insufficient size to successfully navigate a
European-wide banking market and a stormy national
one. As shown below 15 Italian banks were taken
under the direct supervision of the ECB; of these only
2 (ISP and Unicredit) can be counted among European
major banks; a third (Monte dei Paschi) was perceived
from the very outset as a problematic legacy of the past
and a likely target for the European market for corpo-
rate control, once revamped, and the rest was, for the
most part, an overly crowded club of cooperative
banks.
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The regulatory answer was clear-cut: pressing for con-
solidation of the cooperative sector and removing all
impediments to the contestability of control of big

“banche popolari” whose total assets exceeded
EUR 8 billion, and namely those impediments that
could stem from their legal structure. This was made

 

 

Country Bank Name Country Bank Name

Austria Erste Group Bank AG

Austria Promontoria Sacher Holding N.V.

Austria Raiffeisen-Landesbanken-Holding GmbH

Austria Raiffeisen-Holding Niederöstereich-Wien AG

Austria Raiffeisenbankengruppe OÖ Verbunde Gen

Belgium AXA Bank Europe SA

Belgium Belfius Banque SA

Belgium Dexia NV

Belgium Investar

Belgium KBC Group NV
Cyprus Bank of Cyprus Public Company Ltd

Cyprus Co-operative Central Bank Ltd

Cyprus Hellenic Bank Public Company Ltd

Denmark Danske Bank

Denmark Jyske Bank

Denmark Nykredit

Denmark Sydbank

Finland OP-Pohjola Group

France BNP Paribas

France BPI France (Banque Publique d’Investissement)

France C.R.H. - Caisse de Refinancement de l’Habitat

France Groupe BPCE

France Groupe Crédit Agricole

France Groupe Crédit Mutuel

France La Banque Postale

France RCI Banque

France Société de Financement Local

France Société Générale
Germany Aareal Bank AG

Germany Bayerische Landesbank

Germany Commerzbank AG

Germany Deka Bank Deutsche Girozentrale

Germany Deutsche Bank AG

Germany DZ Bank AG

Germany Deutsche Apotheker- und Ärztebank eG

Germany Erwerbsgesellschaft der S-Finanzgruppe

Germany HASPA Finanzholding

Germany HSH Nordbank AG

Germany Hypo Real Estate Holding AG

Germany Landesbank Baden-Württemberg

Germany Landesbank Hessen-Thüringen Girozentrale

Germany Landeskreditbank Baden-Württemberg-Förderbank

Germany Landwirtschaftliche Rentenbank

Germany Münchener Hypothekenbank eG

Germany NORD/LB Norddeutsche Landesbank Girozentrale

Germany NRW. Bank

Germany VW Financial Services AG

Germany Westdeutsche Genossenschafts-Zentralbank
Ireland Allied Irish Banks plc

Ireland Permanent tsb plc.

Ireland Bank of Ireland

Italy Uni Credit S.p.A.

Italy Intesa Sanpaolo S.p.A.

Italy Banca Monte dei Paschi di Siena S.p.A.

Italy Banco Popolare

Italy Unione Di Banche Italiane

Italy Mediobanca

Italy Banca Popolare Dell’Emilia Romagna

Italy Banca Popolare Di Milano

Italy Iccrea Holding S.p.A

Italy Banca Popolare di Sondrio

Italy Banca Popolare di Vicenza

Italy Veneto Banca S.C.P.A.

Italy Credito Emiliano S.p.A.

Italy Banca Carige S.P.A.

Latvia ABLV Bank

Luxembourg Banque et Caisse d’Epargne de l’Etat

Luxembourg Precision Capital S.A.

Malta Bank of Valletta plc

Norway DNB Bank Group

Netherlands ABN AMRO Bank N.V.

Netherlands Coöp. Centr. Raiffeisen-Boerenleenbank B.A.

Netherlands ING Groep N.V

Netherlands N. V. Bank Nederlandse Gemeenten

Netherlands Nederlandse Waterschapsbank N.V.

Netherlands SNS REAAL N.V.

Poland PKO bank Polski

Portugal Banco BPI

Portugal Banco Comercial Português

Portugal Caixa Geral de Depósitos

UK Barclays plc

UK HSBC Holdings plc

UK Lloyds Banking Group plc

UK Royal Bank of Scotland Group plc

Slovenia Nova Kreditna Banka Maribor d.d.

Slovenia Nova Ljubljanska banka d. d.
Spain Abanca Holding Hispania

Spain Banco Bilbao Vizcaya Argentaria

Spain Banco de Crédito Social Cooperativo

Spain Banco de Sabadell

Spain Banco Financieroy de Ahorros

Spain Banco Mare Nostrum

Spain Banco Popular Español

Spain Banco Santander

Spain Bankinter

Spain Ibercaja Banco

Spain Criteria Caixa Holding, S.A

Spain Kutxabank

Spain Liberbank

Spain Unicaja Banco S.A. (MPCA Ronda)

Sweden Nordea Bank -group

Sweden Skandinaviska Enskilda Banken - group

Sweden Svenska Handelsbanken - group

Sweden Swedbank - group

Hungary OTP Bank Ltd

 

2015 EU-wide Transparency Exercise – Sample of banks

Note: The four Greek banks (Alpha Bank AE, Eurobank, National Bank of Greece SA and Piraeus Bank SA) have been ex-
cluded on the grounds that, in parallel with the transparency exercise, they were undergoing a comprehensive assessment
exercise conducted by the ECB
Source: 2015 EU-wide transparency exercise
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with the legislative imposition (by Decree No 3 of
24 January 2015 then converted into Law No 33 of
24 March 2015) of a compulsory requirement to trans-
form all major banche popolari from cooperatives into
joint stock companies by the end of 2016. This was a
first, and legislative, implementation of a new pruden-
tial tool that is now part of the supervisory and reso-
lution toolkit: the removal of impediments to recov-
ery and resolution, among which legal structure is
contemplated (art. 17(5), letter (g) BRRD).

There was, however, something ironical but at the
same time also strikingly prescient in this first move

of the Renzi government in January 2015. The distrust
for the cooperative form was hardly technically tena-
ble: this form had not prevented banche popolari from
listing their shares on regulated markets and in this
way accessing capital markets (as was for instance the
case of BPM, BPER, Banco Popolare, UBI, Banca Popo-
lare di Sondrio, Credito Valtellinese, Banca Popolare
dell’Etruria e del Lazio) and the ownership structure
of the three biggest Italian banks – all three joint stock
companies – was not less dispersed and less resistant
to the market for corporate control than that of banche
popolari.

In turn, the cooperative form never amounted to an
insurmountable legal obstacle to the contest for cor-
porate control, since it simply required that, once a
takeover bid was launched for the listed cooperative
bank, those tendering their shares also voted the trans-
formation into a joint stock company. If the bid was
successful and a majority of addressees tendered
shares, getting this shareholders’ resolution never
posed a problem. We already had good empirical evi-
dence of this, in Italy, over the past two decades. At
the same time, imposing the transformation of legal
form was a quite peculiar and indirect way to get the
desired outcome of promoting mergers within the
cluster of these banks. One might question therefore
whether a more direct requirement of straightforward
mergers to achieve a target size for total assets would
not have been more proportionate and more respon-
sive to the real policy goal.

Time taught however a quite different lesson.

Mergers among cooperative banks continue to pose

highly sensitive questions on the compared value of
the merging entities that are exacerbated under the
current fragile market conditions and by existing dis-
trust on the full reliability of accounting disclosures
and financial reporting. Moreover, mergers invariably
trigger Byzantine balancing exercises on corporate
governance. Both issues would have proved quite in-
tractable, if the law had mandated compulsory merg-
ers by a fixed deadline, also with a risk of adverse se-
lection. Indeed, it is questionable that those banks that
are best in class would end up better off after a com-
pulsory merger with the weakest banks of the same
cluster.

The transformation of legal form proved prophetic
with Banca Popolare di Vicenza and also for Veneto
Banca, two troubled banks among the significant ones.
Their capital increases mandated for prudential rea-
sons by the ECB also as a final market test of viability
under BRRD were not fully subscribed by existing
shareholders and Atlas fund could not have rapidly
stepped in if the legal form were still a cooperative.

Source: Author's Calculations on conseo data. Data at 5 january 2016.
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We can conclude therefore that, with hindsight, it is
fair to acknowledge that the private final backstop of
the transaction required indeed a timely and preven-
tive transformation of legal form.

3. Act Two: Implementation of CRD IV/CRR and the
new prudential framework – A few months later, Italy
implemented the CRDIV/CRR compact with Legisla-
tive Decree No 72 of 12 May 2015. Since most of the
European level I prudential rules are directly applica-
ble, perhaps the major amendments to the existing
Consolidated Act on banking revolved around fit and
proper assessment of shareholders and on corporate
governance. Yet, the Bank of Italy had devoted special
attention to these issues, in line with international best
practices, from as far back as 2008.

Fit and proper assessment of shareholders added
movement to the drama in the Veneto Banca saga,
when one of the recovery actions adopted by the bank
–namely the sale of the controlled bank Intermobiliare
– was barred by the ECB on prudential grounds be-
cause acquirers were deemed unfit. This unexpected
and unusual outcome could be an anticipation of a
new trend, which in principle could also become
highly consequential. What if, for instance, SWFs’
qualified shareholdings in several Italian banks by the
same SWF would be also considered unfit, either for
prudential or antitrust reasons? In an environment
where appetite for commercial banks’ capital is very
low, additional restrictions on capital flows are cer-
tainly consequential.

The corporate governance of Italian banks is certainly
bound to evolve following CRD IV requirements, and
rightly so. What is striking here is however the delay
accumulated in this process of necessary adaptation.
Entrenched boards paid formal tribute to compliance
with the new rules (that were partly adopted in antic-
ipation by the Bank of Italy in 2008), but often evaded
the true substance of them. Despite aggressive sanc-
tioning by the Bank of Italy, many directors continued
to overlook their duties, to devote scarce time and to
exhibit little competence in properly understanding
and managing the bank in such a challenging environ-
ment. In turn, the magnitude of risks nowadays asso-
ciated to the office (certainly leveraged by a consoli-
dated judicial practice that is quite unable to sever
culpable from exculpable) is a cause of adverse selec-
tion.

4. Act Three: Implementation of BRRD – Italy imple-

mented the BRRD with two Legislative Decrees ad-
opted the same day, on 16 November 2015, and
namely Legislative Decree No 180, implementing
BRRD rules on resolution, and Legislative Decree
No 181, amending the Consolidated Act on banking,
mostly to implement the recovery measures set out in
the BRRD. These legislative measures are very detailed
– they parallel indeed the BRRD that is however meant
to be, quite ironically, a minimum harmonization di-
rective (recital 10 of Directive 2014/59/EU) – and im-
pacted very significantly the existing regulatory
framework. We mention just a few remarkable inno-
vations.

a) Bank of Italy has been confirmed as National Res-
olution Authority, in continuity with previous
practice. However, Article 3(6) of Decree No 180
sets out new requirements for the Bank of Italy to
adopt structural arrangements to ensure opera-
tional independence and avoid conflict of interest
between the functions of supervision, other cen-
tral bank functions and resolution (as necessary
under Article 3(3) of BRRD, which envisioned
however the cumulative exercise of both functions
as exceptional). This prompted an internal reor-
ganisation at the Bank of Italy. It wisely strength-
ened the resolution division, so as to duly imple-
ment Article 3(8) BRRD, which requires that each
NRA “has the expertise, resources and operational
capacity to apply resolution actions and is able to
exercise the powers with the speed and flexibility
that are necessary to achieve the resolution objec-
tives”. This unit reports directly to the Direttorio
(Bank of Italy Steering Council): coordination be-
tween supervision and resolution is achieved at the
level of a consultative committee, composed of the
head of supervision, head of resolution and the
General Counsel, that renders an opinion on the
proposals of the resolution unit to the Direttorio.
At the same time, however, Decree No 180 did not
directly coordinate the competence of the national
competent authority to the SRM framework ad-
opted with Regulation (EU) No 806/2014. This
means that the SRB competence is not literally re-
flected in the Decree, which mentions only Bank
of Italy as resolution authority, and must be con-
structively derived by the primacy and direct ef-
fect of Regulation (EU) No 806; it is yet unclear
whether a better, textual, coordination will follow
in due course (this was apparently the idea of the
drafters of Decree No 180).
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b) Resolution is obviously an alternative to winding
up. According to Articles 32(1)(c) and 32(5) BRRD,
Articles 20 and 21 of Decree No 180 posit the re-
quirements of public interest that can justify reso-
lution as a preferable option to winding up. In
principle, resolution should be adopted when, and
only when, there is a need to ensure continuity of
critical functions, avoid a significant adverse effect
on the financial system, in particular by prevent-
ing contagion, to protect public funds by minimis-
ing reliance on extraordinary public financial sup-
port, to protect depositors covered by Directive
2014/49/EU and investors covered by Directive
97/9/EC and to protect client funds and assets.
These objectives are quite widely worded, though,
and this makes the relationship between rule
(winding up) and exception (resolution) blurred,
at least in dubious cases. The resolution of 4 small
to mid Italian banks adopted a few days after the
enactment of the new law – a resolution that we
will describe in the next session – offers a quite
exemplary illustration of this.

c) Write down and conversion of capital instruments
can be, under Article 59 BRRD and 27 of Decree
No 180, either a last resort recovery tool or a nec-
essary complement of other resolution tools. In
both cases, the BRRD requires that the conversion

rate “severely” dilutes existing holdings of shares
or other instruments of ownership. EBA has mean-
while provided some guidance to this effect. The
Italian decree was very carefully drafted on this
count and specified in Article 55 that the rate of
conversion must be determined in a way to bal-
ance the opposite needs of “adequately compen-
sating the creditor for the losses stemming from
write down and conversion” and of avoiding un-
duly expropriation to the detriment of existing
shareholders. This is not an easy task, though. Ar-
ticle 55(2) also clarified that conversion rate is se-
niority-specific, and can be adjusted, thus, to the
degree of seniority of the converted debt according
to applicable order of priority under normal insol-
vency proceedings.

d) For fundamental rights’ protection – property
rights are deeply implicated in the resolution pro-
cess – valuation is a central exercise, also to the
purpose of ex post judicial review. BRRD is quite
specific on this point in chapter III, and the Italian
Decree No 180 is essentially mirroring the Euro-
pean rules, but for one aspect. Article 23(2) of De-
cree No 180 equates to the independent expert also
the special administrator (“commissario straordi-
nario”) appointed under Article 71 of the Consoli-
dated Act. It is arguable, to our mind, that this is
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compliant with Article 36 BRRD that mandates that
the “fair, prudent and realistic” valuation of the
assets and liabilities of the institution is carried out
by a “person independent from any public author-
ity”. It is questionable that a special administrator
is truly independent from its appointing authority,
which coincides in Italy with the supervisory and
resolution authority.

e) A remarkable novelty of the BRRD, from a com-
pany law perspective, was the introduction of a
special regime for intra-group financing. This was
meant to prevent “ring fencing” when liquidity
pools were available at the subsidiary level of the
group but were prevented from being used at par-
ent company level to serve liquidity needs of the
group. New rules were necessary to disentangle
entrenched national company law barriers pre-
venting, in bad times, intra-group asset transfer-
ability. With these rules, for the first time, EU co-
legislators set out principles: (i) on group interest,
allowing any direct and indirect benefit that may
accrue to a party as a result of belonging to the
group to be balanced against the costs and risks of
intra-group financing and (ii) on shareholders’ vote
to approve the group financial support agreement.
The implementation of this chapter III BRRD in
Italy proved, in turn, quite interesting because Italy
stands out among the Member States for having a
general company law regime on group in line with
Chapter 16 EMCA. In turn, it also offers a quite
strict related party transaction regime both for
listed companies and banks (and significant Ital-
ian banks are, or are going to be, both). To recon-
cile these special rules with general ones on groups
and related party transactions proved challenging
and, in a sense, may result in a valuable test for
Europe, if the provisions on related party transac-
tions proposed by the SRD Revision and those cur-
rently studied by the EC and possibly recom-
mended in the future on group interest from a
company law perspective were adopted. In this
vein, it must be noted that Article 69septiesdecies,
as introduced in the Consolidated Act, makes in-
applicable to intra-group financing several general
provisions on groups, related party transactions
and general and insolvency claw back. This is a
striking indication that, despite detailed (whilst
minimum) EU prudential harmonization, there are
still in place many “hidden traps” in general com-
pany and insolvency law, and these issues are quite
intractable for they are nation-specific and quite
resistant to change (a deep substantive harmoniza-
tion of them seems politically unpalatable).

5. Act Four: November 2015 4 banks resolution un-
der the newly enacted Italian rules – Few days had
passed since the implementation of BRRD, when, on
22 November 2015, Bank of Italy adopted resolution
for 4 mid-size banks under temporary administration

(Banca delle Marche, Banca dell’Etruria, Cassa di Ris-
parmio di Chieti and Cassa di Risparmio di Ferrara),
totalling altogether around EUR 30 billion assets and
1 % of Italian deposits. The Italian government sup-
ported the initiative with a Law Decree (No 183/2015).
The legislative initiative was motivated on two counts:
(i) to streamline the process of incorporation of the 4
new bridge banks (Article 1) and (ii) to dispel doubts
on the viability of an immediate intervention of the
newly established national resolution fund and on the
way it could be rapidly financed to support resolution
(Article 2). Also, fiscal measures were adopted to mit-
igate the impact of the measure on the banks’ balance
sheets (Article 3).

Under the resolution scheme 4 major actions were
taken: a) NPLs for EUR 8.5 billion Gross Book Value
of the 4 failing banks were transferred to one single
bad company, with no banking licence and with a
capital of EUR 140 million wholly subscribed by the
national resolution fund, for a consideration of
EUR 1.5 billion (thus at 17.65 % of their gross value);
b) all other assets other than NPLs, together with de-
posits and non-subordinated bonds as to the liability
side, were transferred by each failing bank to a newly
established new bank, with the same company name,
and a capital of 9 % of the RWAs, wholly subscribed
by the national resolution fund; to this effect the na-
tional resolution fund invested EUR 3.5 billion to
make good previous losses and recapitalise the 4 new
banks; c) the 4 original entities were wound up and all
their shares and subordinated debts of the 4 original
entities were written down; d) the national resolution
fund, established within the Bank of Italy, appointed
the 4 boards of directors of the new bridge banks, all
having the same person to serve as chairman, to
smooth the sale process. The national resolution fund
received an immediate injection of liquidity by ISP,
Unicredit and UBI banca through a mid-term facility
with maximum maturity of 18 months, and called ex-
traordinary contributions from all Italian banks to
fund the resolution.

This was a true baptism of fire for the new rules on
resolution, and quite an unfortunate one. Many rea-
sons coalesced against it. First, the 4 banks had quite
different stories. Second, supervisory authorities were
blamed for their (perceived) forbearance and for hav-
ing authorised, when the situation of some of these
banks had already significantly deteriorated, increases
of capital or sale of subordinated debt to retail inves-
tors. Third, the government was blamed for not hav-
ing secured EC approval to an alternative solution fi-
nanced by the Italian Deposit Guarantee Scheme
(Fondo Interbancario), whereby the former would
have supported shadow resolution through mergers as
occurred in 2014 when Banca Tercas was acquired by
Banca Popolare di Bari with a EUR 300 million contri-
bution of the Fondo Interbancario. Yet, that previous
scheme was seemingly running counter to paragraph
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63 of the EC Communication on state aid in the bank-
ing sector of 1 August 2013, that is subjecting also DGS
contributions to state aids rules, and for this reason
had to be restructured at the end of 2015, replacing
compulsory contributions to the Fondo with voluntary
ones. Fourth, and perhaps most important, the com-
pensation set for the transfer of NPLs from the old 4
banks to the single bad company implied a severe de-
valuation and quickly became a market benchmark.

Be that as it may, the first Italian market test for BRRD-
like resolution was dreadful. It instigated a system-
wide fall in investors’ and depositors’ confidence and
even threatened to ignite contagion and bank runs. It
is reported that in the days and weeks that followed
the resolution, outflows from banks’ retail deposits to
time deposits with Italian Post were in the several bil-
lions. Public rage mounted quickly, especially when
anecdotal evidence showed that shares or subordi-
nated debts had been often unsuitably sold by the
same banks to retail investors unaware of any risk of
bail-in. Explanations meant to clarify that, despite its
effects on shares and subordinated debt, resolution
had preserved value if measured against a winding up
of the banks and a (tardy) CO.N.SO.B communication
of 24 November 2015 (No 0090430) on transparency
requirements for the sale of bail-inable instruments
were not successful in laying to rest the turmoil. At-
tempts to discharge national responsibility and to shift
all the blame to the European Commission and its
step-change in the state-aid approach after August
2013 contributed to confusion and general distrust.
Political opportunism did the rest. And unfortunately
so.

6. Act Five: A new solidarity fund and a new year
law establishing an Italian guarantee scheme for se-
curitised NPLs and mandating the affiliation of Ital-
ian credit unions to a group – This tragic climax cul-
minated with an investor in Banca Etruria subordi-
nated debt committing suicide. This opened an
“intermezzo”, full of vociferous calls for straightfor-
ward reform and plenty of Italian compassion and
good intentions, two values that are often called to re-
pair an evil that less sentiment but a little more of
foresight and timely tribute to the rules (of conduct)
could possibly have averted with far less drama and
damage.

The first legislative response came with the 2016 Sta-
bility Law (Law 28 December 2015, No 208), whose
article 1, paragraphs 855-861, established a solidarity
fund to the benefit of investors being natural persons
that held, at the date of the entry in force of Law de-
cree No 183/2015, subordinated debt securities issued
by the 4 banks under resolution. The fund was origi-
nally capped at EUR 100 million, to be financed (and
managed) by the Fondo Interbancario (Italian DGS). It
was delegated to a Decree of the Treasury the determi-
nation of the conditions to access to the fund, herein

included what proceedings had to be instituted (in
some case an ad hoc arbitration to determine whether
investment rules of conduct had been violated at the
time of sale of such debt). This was not enough to re-
gain market confidence.

Two converging factors coalesced against a prompt re-
turn to life as usual.

a) First, retail investors’ rage was quickly converted
into legal actions against the banks: the 4 failed
banks in the front run but eventually possibly also
against the bridge banks because of alleged ambi-
guities in the scope of the liabilities transferred to
them by the Bank of Italy order and also against
Banca Popolare di Vicenza and Veneto Banca, once
the latter two joined the club of troubled banks.
The scandal (being discussed by a very vociferous
press for weeks) exposed to sunlight that Banca
popolare di Vicenza and Veneto Banca, in need for
capital had wilfully breached investment rules of
conduct and even financed acquisition or subscrip-
tion of their shares. Since the latter is in breach of
a pre-requisite of capital instruments under CRR to
qualify for CET1, this might have disturbing effects
on the computable capital (in this way weakening
two already weak banks); in turn, liability risks as-
sociated to possible mis-selling, might convert into
additional losses to be covered by the bank, if not
failed.

b) Second, sophisticated investors and the market in
general started to stress test Italian banks’ balance
sheets against the benchmark of the NPLs’ market
value determined in the resolution and rapidly
came to question the ability of Italian banks to face
one such a devaluation for its astounding
EUR 200 billion NPLs (87 billion after provisions).

Italian banks equity index – price index (1 October 2015)
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A new and urgent action became inevitable.

With Law Decree No 18 of 14 February 2016 (con-
verted into Law No 49 of 8 April 2016) the Treasury
was authorized to guarantee senior securities issued
by SPVs to finance the acquisition of NPLs. This mea-
sure was mildly received by the market (and the first
transaction of the sort was eventually adopted in mid
May by Banca Popolare di Bari for around 500 million
NPLs, with Atlas fund acquiring the junior tranche
and the interest rate on the state guarantee on the se-
nior tranche set at 1 %). The problem, to our minds,
lies not in the instrument itself but in its details. All
in all, whilst the recourse to a SPV to tame the NPLs’
problem is obviously right, the way the instrument
was regulated appears quite convoluted and possibly
self-inflicting some damage: the guarantee would re-
late indeed solely to senior tranches, provided that
banks sell meanwhile the junior and mezzanine
tranches. It is quite obvious that forced sales of junior
and mezzanine tranches without guarantee would re-
sult in fire prices, thereby badly impacting existing
book value of NPLs transferred to the SPV. In turn, the
sale at market value of senior tranches would derive
perhaps a benefit from the guarantee, but only sover-
eign-adjusted and provided that all junior and mezza-
nine are previously sold. State aids seemingly played
a relevant role in barring a better way and were highly
consequential in the design of this transaction. It is
arguable, however, that where financial stability is at
stake, as it might be with the Italian NPLs’ stock, and
state aid rules were more complacently enforced dur-
ing the financial crisis 2007-2008 to the ensuing
banks’ recovery packages, the proportionality and
non-discrimination principles would not stand in the
way of any competition policy capable of self-inflict-
ing financial catastrophe. Yet, an avenue for an ex-
traordinary public financial support to remedy a seri-
ous disturbance in the economy and preserve financial
stability in a Member State still exists. Article 32(4)(iii)
BRRD and paragraph 45 of the Banking Communica-
tion allow for injections of own funds or purchase of
capital instruments at prices and on terms that do not
confer an advantage upon the institution where the
entity is still solvent, to the extent necessary to ad-
dress capital shortfall established in the national or
Union stress tests, asset quality reviews or equivalent
exercises.

That very same Law Decree (and then Law No 49/
2016) also adopted a second reform for the other Ital-
ian cooperative banks – credit unions – that was long
overdue (and was originally inserted in the Law De-
cree No 3 of 2015 and then withdrawn to leave a
chance to credit unions to self-reform). The law now
requires mandatory affiliation of existing credit
unions to a group and the cross-guarantee of each bank
of the group and of the parent company, as required
by Article 10 CRR. After the parliamentary debate ac-
companying conversion, credit unions are free to gen-

erate one or more groups, provided that each parent
company is a joint stock company (in majority con-
trolled by the affiliated credit unions, unless pruden-
tial reasons otherwise require) with a capital of at least
EUR 1 billion. In this way, the Italian reform mirrors,
to some extent, the French Credit Agricole structure,
albeit with some remarkable deviations. Credit unions
willing to stand alone, must have a capital of
EUR 200 million and must transform into joint stock
companies controlled by the previous cooperative,
that continues to hold the indivisible reserves accu-
mulated in the past.

7. Act Six: Banca popolare di Vicenza failed capital
increase, its resurrection through an Italian Atlas
(with narrow shoulders) and Law Decree No 59 of
3 May 2016 – Less than one month after conversion of
Law Decree No 18/2016, a new Law Decree was ad-
opted (No 59 of 3 May 2016). This new legislative
measure was meant to respond to both idiosyncratic
and systemic problems. As to the former, it improved
the level of protection, and streamlined the reimburse-
ment offered to retail investors in subordinated debt
of the 4 failed banks with an automatic 80 % reim-
bursement for those who had invested by the cut-date
of 12 June 2014, provided that their financial assets
did not exceed EUR 100,000 and their yearly revenues
were below EUR 35,000. It also significantly increased
the firepower available to the fund. As to the latter
(systemic risk), it modernised Italian law on secured
transactions, authorizing a pledge without disposses-
sion and mortgages contemplating the direct transfer
to the bank of the mortgaged real estate at the simple
occurrence of six months’ delinquency; at the same
time it set up a public register on NPLs’ relevant data
so as to improve the level of transparency of the mar-
ket and to allow a better monitoring of the recovery
process. Judicial proceedings for expropriation were
also accelerated. This was a fine response to problems
long overdue. Its implementation is yet to happen.

Also the timing of this Decree was seemingly meant to
signal that the government, after years of hesitation,
was now swiftly adopting all measures in its reach to
avert a meltdown of the system side-stepping with
creditors in a delicate balance, though, with qualified
social needs. Not surprisingly, this Decree was ad-
opted one day after the failed capital increase of one
of the significant Italian banks under direct ECB su-
pervision, and namely Banca popolare di Vicenza. Its
capital increase had been mandated by the ECB and
accompanied with a very clear warning letter to all
shareholders, making clear that time had come for
them to act responsibly knowing that this capital in-
crease was the last call for a market solution before
bail-in. Despite this, shares price plummeted and, in
the face of foggy prospects for the bank, only a small
fraction of existing shareholders subscribed, opting for
extremely severe dilution (almost to zero); listing of
the shares became impossible. In principle this could
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have triggered either the stepping in by Unicredit, that
had apparently guaranteed underwriting or bail-in.
Despite bail-in was indeed a quite threatening smok-
ing gun, there were legal differences in the under-
standing of the real scope of the undertaking of Uni-
credit that made less certain its willingness to sub-
scribe the capital increase. And this led to an
alternative private arrangement: the establishment by
Quaestio s.g.r. of a dedicated fund, for good reasons
called Atlante (Atlas), partly participated also by
Cassa Depositi e Prestiti, other banks and several bank-
ing foundations and insurance companies, that sub-
scribed the entire increase of capital. This opened the
door to a quite unprecedented private sector tempo-
rary administration of the bank, in a vindication of
history. Indeed, to prevent public institutions from
stepping-in and calling additional private moneys to
support resolution, banks and other market players
anticipated bail-in, footing the bill but at least retain-
ing the governance of the bank and preventing conta-
gion and additional reputational damage, so deeply
associated with the recent resolution of the 4 banks,
from materialising.

8. What next? The first merger between Banco Popo-
lare and BPM, Veneto Banca and some preliminary
conclusions on the phantom of the opera – At the time
of writing the opera has not yet reached its epilogue

and a good dose of drama and suspense is still in the
air. Only the future will tell if Atlas (that in the mean-
time was also called upon to subscribe the capital in-
crease of Veneto Banca at the end of June 2016) or
other genuine market solutions or shadow resolutions
through the voluntary contributions to the Italian DGS
(as the one adopted in early July 2016 for a rescue cap-
ital increase of Cassa di Cesena, designed also with
warrants and call options to better preserve embed-
ded value for existing shareholders, severely diluted
by the needed increase of capital) shall prove robust
enough to sustain the system in the face of the tsu-
nami represented by the astounding mass of NPLs ac-
cumulated in the last few years of dramatic economic
recession. MPS' new capital increase announced at the
end of July together with the establishment of a sec-
ond Atlas fund to respond to EBA stress tests are
seemingly bolder initiatives in this direction. The fu-
ture will also tell if private initiative shall be enough
or new public instruments, like a financial stability
instruments, shall be established to recapitalise the
system.

The phantom of the opera lies, however, with market
prospects. Although in 2015, return on capital was fi-
nally positive, after several years in the negative, it
remains one of the lowest in Europe.
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The mid-term scenario shall be characterized by low
interest rates and low growth of traditional banking
assets (an average 2.3 % for the next three years): this
is hardly conducive to levels of yields from commer-
cial banking sufficient to generate a decent Roe. Also
assuming that provisioning against and sales of NPLs
be successfully normalised in the mid-term, this is ex-
pected to land at around 5 % in 2018: still lower than
the cost of capital. Operating costs are too high and
should be significantly reduced through mergers and
massive consolidation: labour implications could
prove, however, politically unpalatable and this could
slow down a process of adaptation that instead should

be quick to try to fix existing imbalances. An impor-
tant role could be played by foreign capital inflows,
also from SWFs: but bleak future economic prospects
for commercial banks also in the face of FinTech com-
petition, high market volatility and dense geopolitical
uncertainties might suddenly freeze also this poten-
tial source of stabilisation.

The good news, however, is that, after years of com-
placency, there is now an effective and visible hand
(in Frankfurt? In Rome? In both?) clearly at work to do
whatever it takes to restore stability and Italian banks’
viability.

Jurisprudence

Cour de justice de l’Union européenne
(cinquième chambre), 10 mars 2016

LA COUR (cinquième chambre), composée de
Président de la quatrième chambre : M. T. von Danwitz (faisant
fonction de président de la cinquième chambre)
Juges : MM. D. Šváby, A. Rosas (rapporteur), E. Juhász et C. Vajda
Avocat général : Mme E. Sharpston
Greffier : Mme M. Ferreira, administrateur principal

Financier – Prévention de l’utilisation du système finan-
cier aux fins du blanchiment de capitaux et du finance-
ment du terrorisme – Directive 2005/60/CE – Mesures de

vigilance à l’égard de la clientèle – Directive 2007/64/CE
– Services de paiement dans le marché intérieur

Financial – Preventing the use of the financial system for
money laundering and terrorist financing – Directive
2005/60/EC – Customer due diligence measures – Direc-
tive 2007/64/EC – Payment services in the internal mar-
ket
............

Dans l’affaire C-235/14,
ayant pour objet une demande de décision préjudicielle au
titre de l’article 267 TFUE, introduite par l’Audiencia Pro-
vincial de Barcelona (cour provinciale de Barcelone, Es-
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